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I, Innrr Templk Lanb. 
AprU25th, 1854. 

My Lord, 

Many years aofo I resolved that I would, if spared, attempt /• 

to restore " Park on Marine Insurance," and " Abbott on Shipping," y 
to their original simplicity and design. The result of this resolve is 
now before you, under one cover and under one title, namely, " The 
Shipping Laws of the British Empire." 

To effect this, I chose an early edition of each work ; which, as /^ 

you know, were small Svos sold at a few shillings, and so simple that ^ 

he who ran could read them. 

I have religiously kept them, as they originally were, works on 
general principles ; being well persuaded of this, that whoever at- 
tempts to make a law-book serve at once the threefold purpose of / 
a treatise on- general principles, statutes at large, and law reports, *^ 
must fail to make it good for anything. Do not misunderstand me 
in saying so. I have omitted no Act of Parliament, nor any reported 
case that I know of. I have done this — where either the one or the 
other interfered with the original text, there I have introduced it — 
not in extenso (a system fto less derogatory to learning than injurious 
to the utility of a book) but analysed, abridged, and incorporated with 
the text. 

The way in which I have introduced the different Acts of Par- 
liament is exemplified by the Pilot Acts (6 Geo. 4, c. 12.0 ; 16 and 
17 Vict, c. 129); the Mercantile Marine Act 1850 (13 and 14 
Vict., c. 93) ; the Mercantile Marine Act Amendment Act (14 and 
15 Vict., c. 96) ; the Steam Navigation Act 1851 (14 and 15 Vict., 
c. 79); the Passengers Act 1852 (15 and 16 Vict., c. 44); ihe 
Customs Consolidation Act 1853 (16 and 17 Vict., c. 107); the 
Consolidation Register Act (8 and 9 Vict., c. 89) ; the Navigation 
Acts (12 and 13 Vict. c. 29, and 16 and 17 Vict., c. 131); the 
Wreck and Salvage Consolidation Act (9 and 10 Vict., c. 99): and 
the like. There is, at this moment, a Bill before Parliament for 
throwing open to the foreigner our Coasting Trade ; but as it has not 
yet received the Royal assent I cannot treat it as part of the law of 
the land. The way in which a judicial decision is introduced is 
exemplified by the case of Irving v. Manning in the first page of 
the work. 

I have drawn largely upon the learning and industry found in the 
reports in the Admiralty Courts and in the Privy Council — upon 
arguments and judgments equal to, if not surpassing, in excellence, 
those in the time of the great Lord Stowell. I have not overlooked 
foreign codes and ordinances. The ordinances of Louis XIV., although 
no longer the law of France, are so frequently referred to and quoted 
hy Lord Tenterden, that I could not strike them out and substitute 
the Code de Commerce ; I have, therefore, left them as they weice \ 



and, to prevent mistake, have referred to the Code de Commerce and 
Code Civil in the notes below. 

There are two subjects twice treated of, namely, average and sal- 
vage ; each author having a chapter upon those subjects. This is a 
repetition (the unavoidable result of uniting the two books under one 
cover), but as they are considered from a different point of view, the 
one with a view to insurance and the other to shipping generally, and 
as they consequently reflect light upon each other, to strike one or 
other out would not only have done violence to the authors of it, 
but deprived the practitioner of the reflected light which is so valu- 
able in the science and practice of the law. 

To bring these two standard works once more within the reach of 
ordinary understandings, and within the means of ordinary men, I 
have done some violence to them both. I have, for instance, 
struck out from Park that part which relates to Fire Insurance ; 
my object being to confine it to Marine Insurance. Let me, how- 
ever, express a hope that both lawyer and merchant will consider 
this amply compensated for by the introduction of the chapters on 
Steam Navigation, the Passengers Act, and the like. 

I have not, as I first began to do, distinguished my own matter 
from the authors' by any sign or mark : I have done this entirely out 
of deference to the opinion of professional brethren to whose great 
experience and sound judgment I always defer. 

The declaration of war against Rtissia with Proclamations and 
Orders in Council relating to the matter are added. 

If, for this attempt to rescue from wreck these two standard 
works, my countrymen should think I deserve any salvage- remunera- 
tion, I wish now to make it known, that the Merchant Seamen s Fund 
(one of the wisest and most humane of modem Institutions) re- 
ceives Voluntary Contributions : and, as regards myself, that I am 
abundantly remunerated by the assurance that I have earned it. 

I ought not to allow this book to appear without publicly express- 
ing my gratitude to Simeon Jacobs^ Esq., of the Home Circuity for 
the invaluable sei-vice rendered to me while it was in the press. 

I am, My Lord, 

Your Lordship's Obedt. Servt., 

GEORGE ATKINSON. 



To the Right Hoii»»i«- 
Sir John Jervis, Knt. 
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SIR JAMES ALLAN PARK'S 
INTRODUCTION." 



Whbn we consider the wonderful effects which commerce has pro- 
duced on the manners of men, when we ohserve that it tends to 
wear off those prejudices which give hirth to dissensions and ani-* 
mosities, that it unites mankind hy the strongest of all ties, the 
desire of supplying mutual wants ; and that it disposes them to peace 
and concord, hy estahlishing in every community an order of men 
whose interest it is to preserve public tranquillity, we are led to 
think that the history and progress ^f it would not only be amusing, 
but highly important and instructive to the inhabitants, of every 
civilised society. Such a work would be in fact the history of the 
intercourse and communication of mankind, and must necessarily 
abound in events the modt interesting to every social being, but 
particularly so to the people of this country, whose great importance 
in the eyes of Europe originated in commerce, and will endure no 
longer than whilst the same attention continues to be paid to her 
commercial interests. In a dissertation upon commerce, insurances 
form a very distinguished part, and therefore it cannot but be 
agreeable to the scholar as well as to the lawyer, to trace this branch 
of conmiercial law to its source, and to give some account of those 
various nations which have been rendered famous by the extent of 
their commerce and by the excellency of their maritime regulations. 
Indeed, in tracing the origin of insurances, an account of the mari- 
time states that have existed in the world necessarily forms«a part of 
the inquiry. 

Insurance, then, is a contract by which the insurer undertakes, in 2 B^ackst. 
consideration of a premium equivalent to the hazard run, tor indem- Comm. 458: 
nify the person insured against certain perils or losses, or against 
some particular event. When insurance is generally mentioned by 
professional men, it is understood to signify marine insurances. It 
is in this light we are at present to consider it ; and from the preced- 
ing definition it appears to be a contract of indemnity against those 
perils to which ships are exposed in the course of their voyage from 
one place to another. The utility of this species of contract in a 
commercial country is obvious, and has been taken notice of by 
very distinguished writers upon commercial affairs. Insurances 3 Smith's 
give great security to the fortunes of private people, and by dividing Wealth of 
amongst many that loss which would ruin an individual, make it ?l^o^°«®' ^' 
fall light and easy upon the whole society. This security tends ^^ ' 
greatly to the advancement of trade and navigation, because the i kagens. 
^sk of transporting and exporting being diminished, men will more 2. 

» The Preface of Lord Tenterden (Abbott) has been omitted. 
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easily be induced to engage in an extensive trade, to assist in im — 
portant undertakings, and to join in hazardous enterprises ; since 8^ 
failure in the object will not be attended with those dreadful conse — 
quences to them and their families which must be the case in st^ 
country where insurances are unknown. But it is not individuals^ 
only that derive advantages from the increase of commerce; th^ 
general welfare of the public is also promoted. It is an observation, 
justified by experience, that as soon as the commercial spirit begins, 
to acquire vigour, and to gain the ascendant in any society, we- 
immediately discover a new genius in its policy, its alliances, its- 
wars and negotiations. No nation that cultivated foreign commerce^ 
ever failed to make a distinguished figure on the theatre of the world, 
as the history of the ancients sufficiently proves ; and in proportion 
as commerce made its way into the various states of Europe, they 
turned their attention to those objects, and assumed those manners, 
which distinguish polished njitions, and which lead to political con- 
sequence and eminence amongst the neighbouring powers.* 

The origin of insurance, like that of many other customs, which 

depend rather upon traditional than written evidence, and for the 

honour of mventing and introducing which rival nations contend, 

has occasioned much doubt among the writers upon mercantile law. 

Indeed it is involved in so much obscurity, that after all the 

researches which have been made on the present occasion, any very 

satisfactory solution of this doubt cannot be promised. One truth, 

however, is clear — that wherever foreign commerce was introduced, 

insurance must have soon followed as a necessary attendant, it being 

impossible to carry on any very extensive trade without it, especially 

Molloy, in time of war. Some of these writers have ascribed the origin of 

Malyne. this contract to Claudius Csesar, the fifth Roman emperor, on account 

of a passage to be found in Suetonius. Other respectable authorities 

2 Atkyns; have given the honour of it to the Rhodians, thus laving a founda- 

^^^* tion for the idea entertained by many, that the law of insurance had 

obtained»a place in most of the ancient codes of jurisprudence. As 

the consideration of this question will be attended with pleasure, it 

will tend much to the complete investigation of it, to consider the 

state of commerce amongst the most distinguished of the ancient 

nations, from whence it will appear that insurances were in those 

days wholly unknown ; or if they were known, that the smallest 

proofs of the existence of such a custom have not come down to the 

present times. 

Schomberg's The Rhodians claim the first place in this inquiry; for although 

^^RW* *^^^® is undoubted testimony that nations of much greater antiquity 

oil ^ odian ^-^^^ ^^^ people of Rhodes** cultivated commerce, and carried it on 

to a considerable extent, yet there does not appear to be the smallest 

ground for entertaining an opinion that any of these naval powers 

had established amongst themselves, much less communicated to 

* Vide Robertson's View of the Pro- Lydians, and the Thracians; the first of 

gress of Society in Europe. whom flourished about 500 years before 

^ Eusebius, in his account of maritime the Rhodians, the next 200, and the 

states, mentions three anterior to the last about 80 years. Euseb. Chronicon, 

Rhodians, namely ; the Cretans, the lib. 2. 
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mankind in general, any code or system of marine laws. Rhodes 
obtained the sovereignty of the sea about 916 years before the 
Christian era, which was almost 200 years before the building of 
Rome. The situation and fertility of this island were peculiarly 
favourahle for the purpose of navigation, for it lies in the Mediterra- 
nean Sea, a few leagues from the continent of Lesser Asia, and its 
wealth and fertility have always been celebrated by the poets and 
historians of antiquity. From these circumstances, joined to th6 See Ander- 
activity and industry of the people, it long maintained that superi- ^^"^ Hist, 
ority which it had acquired; its inhabitants were rich, its alliance **^^®"*' 
was courted, though from principles of policy it generally observed a ^^^^' 
strict neutrality. Notwithstanding this pacific disposition, which 
commerce naturally inspires, the Rhodians at last became an object 
of jealousy, and were most furiously attacked and besieged by 
various foreign powers. But in all their wars they discovered their 
great strength and superiority at sea, and conducted their enterprises 
with so much activity and skill, as to attract the admiration of their 
enemies and the applause of those historians who have given an 
account of the wars in which they were engaged. In the Punic Polybiug, 
wars, the Romans found the benefit of their alliance hy the very[|^*^^» 
essential sei-vice which they performed in attacking the naval arma- obM^' 
ments of the Carthaginians. 

Wealth naturally produces luxury, which gradually enervates the 
powers of a state. This was the case with the Rhodians ; for after 
maintaining their political importance from the time already men- 
tioned till the termination almost of the Roman republic, they 
visibly began to decline in wealth a"nd power. Cicero, in his speech Cicero pro 
on the Manilian law, observes that they were a people whose naval V^ Mani- 
power and discipline remained even to the time of his memory, and "*»*'*?' ^•^• 
Cicero expired with the republic. 

From this short history, it appears that the Rhodians were very 
famous for their naval power and strength ; but however respectable 
they might be on that account, they were much more illustrious, 
Bnd obtained a much higher praise among the nations of antiquity for 
being the first legislators of the sea, and for promulgating a system 
of marine jurisprudence, to which even the Romans themselves paid 
the greatest deference and respect, and which they adopted as the 
^uide of their conduct in naval affairs. These excellent laws not 
Dnly served as a rule of conduct to the ancient maritime states ; but, 
SIS will appear from an attentive comparison of them, have been the 
basis of all modem regulations respecting navigation and commerce. 
The time at which these laws were compiled is not precisely ascer- 
tained; but we may reasonably suppose it was about the period 
when the Rhodians first obtained the sovereignty of the sea, which 
was about 916 years before the era of Christianity. Selden says that Selden's 
the Rhodians maintained the sovereignty of the seas twenty-three Mare clau- 
years, and that their laws were compiled in the days of Jehoshaphat, ^a^'io g.6. 
king of Judah. This opinion agrees exactly with the preceding cal- 
culation ; for this king began his reign about 914 years before the 
birth of Christ. Notwithstanding this, it will always remain a 
doubtful point when they were compiled; nor perhaps is it very 

b 
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material that it should be accurately ascertained. It is of more coti' 
sequence to know when they were adopted by the Romans ; but that 
Schomberg is also a fact involved in some obscurity. We meet with no traces of 
Obs. on them in the time of the republic ; and from the manner in which 
Rhodian Cicero mentions them in the speech last alluded to, he treats of them 
^^ as laws which had gained the admiration of the world, rather than of 

Mare clau- such as then made a part of the Roman code. Selden says that they 
sumj lib. 1, obtained a place in the Roman law in the reign of Tiberius Clau- 
cap. 10,8.5, Jiug^a conjecture in which he is supported by Peckius, one of the 
commentators on the laws of Rhodes, and by the well-known 
character of Tiberius himself, who discovered the greatest attention 
to maritime affairs, and gave many signal instances of his attachment 
Sueton, Vi- to Rhodes. But although these islanders were thus famous for their 
ta Tiberii Jaws, we cannot discover, from the fragments that have come down 
Claudii. j^ ^yj. ^ijj^gg^ ^Y^g^^ i-jjgy ijg^j tjjg smallest idea of the contract of 
insurance ; nor is there any tradition to induce us to conjecture that 
they ever were acquainted with that mode of securing their pro- 
perty. It is true that this is not a conclusive argument; because, 
although no such contract is mentioned in the fragments which we 
have, it by no means follows that it did not form a part of their 
Emerigon, whole system, more especially as Emerigon, a very celebrated French 
Traite des -vvriter of the present day, is of opinion that the real laws of the 
Assurances, j{,hodians have never reached us, and that the fragments which we 
' ' see are certainly apocryphal. But as these laws were adopted by 
the Romans, it is fair to conjecture, that, whether we have the real 
regulations of Rhodes or not, we should have the contract of insur- 
ance, if it had been known to them, incorporated with the other 
Leg. Rhod. naval laws in the imperial code. This idea is countenanced by the 
8.1, art, 21; contract of bottomry, which is to be found in the fragments of the 
Di T*iib ^*^® ^^ Rhodes, and with which the people of that island were 
22 tit. 2. ' certainly acquainted ; and in every book of the civil law the contract 
Cod. lib. 4, de nautico /cenore, de usura maritimaf also forms a considerable 
tit. 33. part. It is not going too far then tp presume that as the Romans 
adopted a contract so beneficial to commerce as that of bottomry ; 
they would not have passed over a contract of which the influence is 
still more extensively useful in the promotion of navigation and 
trade, if those from whom they borrowed their naval laws had them- 
selves been acquainted either with its nature or advantages. 

Having said thus much of Rhodes and its laws, let us turn our 

attention shortly to the commerce of the Greeks. It is certainly 

true, that commerce flourished very much in several of the states of^ 

Montesq. Greece, particularly in Corinth and Athens. The former separated 

Esprit des ^vvo seas, was the key of Greece, and a city of the utmost importance ; 

ch*7 *^ ' ^^ trade was extensive, having a port to receive the merchandises oF 

Asia, and another, those of Italy ; and there have been but few cities 

where the works of art were carried to so high a degree of perfection. 

Taylor's Athens, indeed, was particularly famous for commercial knowledge ; 

^* AftT^^^' ^^^ ^^^^ manufactures of all sorts were in high repute, and emulatioa 

^' was excited by the public rewards and honours which were bestowed. 

upon those who attained to excellence in any of the useful arts. The 

attention of this people to maritime affairs (for they aimed at tha 
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sovereigntjr of the sea, and obtained it) contributed mtich to their 
skill in navigation. The many laws which they left to posterity, Potter's 
with regard to imports and exports, and the contract of bargain and Grecian An- 
sale ; the many privileges granted to the mercantile part of the state; ^^^oa^oq* 
the appointment of magistrates, who had the cognisance of contro- 34 ^g^ ' 
versies that happened between merchants and mariners ; the atten- 
tion which they paid to their market, and the many officers concerned 
in that department, give us a very favourable idea of their judgment 
in the true principles of commerce. But notwithstanding this, the 
Athenians, being of a very ambitious disposition, being more attentive 
to extend their maritime power than to enjoy it, and having a govern- 
ment of such a cast that the public revenues were distributed among 
the common people, to be squandered at their pleasure,* did not carry 
on so extensive a trade as might naturally be expected from the num- 
ber of their seamen, from the produce of their mines, from their in- 
fluence over the cities of Greece, and from those excellent laws and 
institutions which have been just enumerated. Their trade was Montesq. 
almost entirely confined to Crreece and to the Euxine sea. From ??P^l*. ^^i, 
such of their laws as we have seen, and from such accounts as we *i' ^* ' 
have obtained of their naval history, we have not the smallest reason 
to suppose that this celebrated people knew anything of the contract 
of insurance. 

Some notice should have been taken before now of the Phenicians, BeawesjLex 
an ancient, commercial, and opulent people. Indeed, the height of ^f ^ ,^* 
grandeur to which they attained is a sufiicient proof of the vast re- jntro^i^^p 3 
sources of a commercial nation. Many writers, both sacred and pro- 
fane, from their florid and magnificent descriptions, give a vast idea 
of their wealth and power. I forbore to speak of them till I should 
have occasion to mention one of their colonies, that of Carthage, 
which, in opulence, and the extent of her commerce and naval power, 
equalled, if not surpassed, the parent state herself. Whether cither, 
or both of these maritime powers ever promulgated any code of naval 
law cannot now be ascertained ; for the former was entirely destroyed 
by Alexander the Great, and, that it might never be restored, he Quint Cur- 
removed its marine and commerce to Alexandria, in which removal, tius, lib. 4, 
probably, all its naval regulations might be lost. Carthage, on the <»?• 8, &c 
other hand, having long disputed with Rome the empire of the 
world, was at last obliged to yield to her victorious rival, who, even 
after she gained the victory, retained such a hatred to the Carthagin- 
ians, that she rooted out every vestige of their former greatness. No 
time, however, nor the hatred of the Romans, can wholly obliterate 
the amazing accounts which have come down to us, of the enterpris- 

* From several of the orations of De- money, almost all the public funds were 

mosthenes it appears, that the poor were distributed among the people. Hence 

entitled to receive from the public stock, the Athenians contracted an aversion 

as much money as would admit them to for war, and spent their time and money 

the diversions of the theatre ; and be- upon public stews. Of this enormity 

Bidet this it was made a capital offence Demosthenes vehemently complains, and 

for any one to propose the restoration of inveighs against it, with as much 

the theatrical money, to its original uses. warmth, as from the nature of the law 

This custom was at length so much just mentioned he durst venture to do 

abused, that under pretence of theatrical See the first and also the third Olynthian. 

b '1 
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ing spirit and hazardous voyages of the Carthaginians, almost exceed- 
ing the bounds of credibility. Thus much is certain, that they took 
such distant voyages, and went so far even without the Mediterranean, 
both to the South and North of it, as induced many people to suppose 
that they were acquainted with the use of the compass. It is evident, 
however, that they only followed the coasts. Besides, the ancients 
might sometimes have performed such voyages as would make one 
imagine that they had the use of the compass ; for, if a pilot were far 
from land, and during his voyage had such serene weather that in the 
night he could always see the polar star, and in the day the rising and 
the setting sun, he might regulate his course by them nearly as we do 
now by the compass. This, however, must be a fortuitous case, and 
not a regular plan of navigation.* 

From a slight attention to the commercial and maritime history of 
the Romans, it will appear that they were as great strangers to the 
contract of insurance as any of those people of whom much has been 
already said. It seems to be universally agreed that the Romans 
were never very conspicuous as a maritime power, considered either 
in a commercial or warlike point of view. In the latter case they 
relied chiefly on their land forces, who were disciplined to stand 
always firm and undaunted, and, tiil towards the latter age of the 
republic, when we read of some wonderful naval exertions, they do 
not seem to have possessed anything of a marine establishment. 
They never were distinguished by a jealousy for trnde, and even 
when they attacked Carthage, they did it as a rival for empire, and 
not for commerce. It is recorded by historians, that till the first 
Punic war, upwards of four hundred years after the building of the 
cit>', the Romans were so entirely ignorant of ship-building that they 
took for a model a Carthaginian galley which had been accidentally 
stranded at Messina. Carthage, it must be observed, was at that 
time in her zenith of power and greatness ; and yet, from the model 
of one of her galleys, the Romans were able, in sixty days from the 
time the timber was cut down, to fit out and man for sea one hundred 
galleys, of five tiers, and twenty of three tiers of oars. Such were 
the ships of the famous Carthage. The spirit of the people of Rome 
was entirely averse from commerce, and fully justifies what was said 
by a celebrated Roman historian, " sese quisque hostem ferire, murum 
adscendere, conspici, dum tale facinus faceret, properabat; eas divitias, 
eam bonam famam, magnamque nobilitatem putabant." These exploits 

pass, the honour of discovering which 
was reserved for later times, they must, 
in most cases, have followed the coasts. 
Nor does their visiting Britain militate 
against this idea ; for by attending to the 
situation of the two places, the voyage 
might have been performed, though no 
doubt very tediously, without once losing 
sight of land. 



» What I have said in the text has 
1)6611 supposed by some not to do suf- 
ficient justice to the commercial and 
enterprising spirit of the Phenicians, 
who are said to have visited Britain 
about 900 years before Christ.* I have 
already admitted the almost incredible 
voyages which thoy performed ; but as it 
is also undoubtedly true, that they were 
unacquainted with the mariner's com- 



* See Borlase's Hist, of Cornwall, p. 27, and Henry's Hist. Great Britain 
book i. chap. 6. 
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-were tLe only glory of n Roman, no employment wad deemed honour- 
able bnt the plough and the sword, and every species of gain was 
deemed disgraceful to those of Patrician rank. But it was from the Livy, lib. 
constitution of the government that individuals were possessed of this ^^» *^P' ^^' 
warlike spirit, so contrary to that which leads to eminence in com- 
mercial pursuits. The cast of their civil government was of a military Taylor's 
nature, and for a considerable time the civil and military officer was Civil Law, 
the same person; he distributed justice in Rome, and commanded P* ^^^* 
their legions in the field, till the vast increase of their empire, and the 
multiplicity of civil business, occasioned a separation. The natural 
consequence of this was, that no man who was not of the profession 
of his country was much esteemed at Rome ; and accordingly we find 
that traders and mechanics were incapable of succeeding to any public 
honours. Nay, so far was commerce from being encouraged at Rome, 
that it was deemed prejudicial to the state. The Romans, by huma- Taylor,498. 
nity, terror, triumphs, tributes, and taxes, which they imposed on the 
conquered countries, increased the riches of their city. Laws were 
passed to prevent the exportation of their gold ; the reason of which 
seems to be, that it carried away their money, and brought them 
•nothing in return but Juxury, the bane of virtue^ and destruction of 
empire. Could it be expected, says Doctor Taylor, that a people of Civil Law, 
'Soldiers, whose trade was their sWord, and whose sword supplied all 501. 
the advantages of trade ; who brought the treasures of the world into 
their Exchequer, without exporting anything but their own personal 
bravery ; who raised the public revenues, not by the culture of Italy, 
but by the tributes of provinces ; who had Rome for their mansion, 
and the world for their farm, should have leisure to set forward the 
articles of commerce, or be likely to pay any regard to the character 
of its professors ? The terms of defiance upon which they lived with 
all mankind, in consequence of this martial spirit, would have pre- 
vented all the good efiects of commerce, had their disposition allowed 
them to pursue it* That restless spirit, which kept their armies on 
foot, and their swords in their hands, for a succession of centuries, 
was fatal to factories and correspondence. The world was in. arms, 
and insurances and underwriting were but a dead letter. This is 
very nearly a true representation of the case, for it is certain that not 
one law was made in favour of commerce in the time of the commoti- 
wealth ; on the contrary, it was greatly discouraged as introductory of 
luxury, which was supposed not to be compatible with the severity of 
their manners. It is also no less true than singular, that a people 
who were so well acquainted with the true principles of natural reason 
and justice, who applied those principles with so much propriety to 
the various wants and necessities of human society, and who had the 
honour of establishing a system of law, which has been adopted as 
the rule of action by the greatest part of Europe, and which continues 
to be so even at the present day, never attempted to introduce any 
plan of marine jurisprudence. Nay, this idea is carried fiarther by gchombenr's 
some writers, who declare, and I believe with truth,, at least we can observations 
discover nothing to the contrary, that the Romans did not even take on the Rho- 
the pains to digest the materials which they had borrowed ; and that ^^^ ^^^^' 
whilst they carried every other branch of law to the highest pitch of 
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accuracy and refinement, they were content to stand indebted to one 
of their own provinces both for the form and matter of their maritime 
code. 

The Romans, it is true, after the first Punic war, constantly main- 
tained a fleet ; but long after that time, even in the year of the city 
563, it was observed of them, that they were very unskilful in the 

Polybius. art of navigation. One of their own historians, who flourished at the 
time of the second Punic war, and who was tutor to the great 
Soipio, justly remarks, that at no period did they ever make any 
figure at sea as a commercial power. Even when they arrived at 
their highest perfection in naval skill, their fleets were never 
employed for the purposes of trade, in the discovery of new states, 
or establishing commercial intercourse with those they already knew. 
The greatest extent of their commerce was to bring to the market of 
Rome that corn, which they collected in the various granaries of 
Sicily, Africa, and Egypt. Upon all other occasions the business of 
their fleet was to overawe the conquered, and to transport to Rome 
the spoils of mined provinces. In such a state of commerce, it is 
impossible that insurances could exist ; and we have already quoted 

Dr. Taylor, the opinion of a respectable author to show that they were im- 

There are several reasons applicable to all the ancient maritime 
powers, which seem to prove to demonstration, that insurances were 
not in use. We have seen, that insurances are only introduced 
where commerce is widely extended. The commerce of the ancients 
compared with modem times, could not be very considerable, as it 
Anderson's was chiefly confined within the Mediterranean, Egean, and Euxine 
Hist, of Seas : to which they were compelled more from necessity than 
ommerce. iudinatiQji, Carthage, in all her glory, had not arrived at any great 
degree of perfection in the art of ship-building. Vessels of the best 
construction at that time could only be navigated with oars, or when 
Montesq. they had a fair or a smooth sea : they might be built of green 
Esprit des timber ; and, in case of a storm, could run ashore under any cover, 
loix, liv. 21, Q|, upon any beach that was free from rocks : in short, they were 
merely galleys, and were managed with the greater difficulty on 
account of the position of the sails, and the mode of rigging prac- 
tised in those days. This could not fail of proving a considerable 
obstacle to the extension of commerce. But when we consider, in 
addition to the bad constmction of their ships, that the ancients were 
utterly ignorant of that unerring guide, the mariner s compass (the 
honour of inventing which was reserved for more modern times) 
by reason of which they durst not venture out of sight of land, for fear 
of being overtaken by tempests, and being left at large in the bound- 
less ocean, their commerce could not have been great; although 
we are even led to admire the progress which they made in com- 
mercial aflairs. It is true, that many distant naval expeditions were 
made under all these disadvantages, which often proved fatal to the 
adventurers.* These expeditions, however, could add little or 

* Huet, Bishop of Avranches, in his ilncients has, with infinite labour and 
Tery instructive and entertaining treatise accuracy, collected the most remarkable 
on the commerce and navigation of the facto on this head. Gh. 8. 
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jzotbing to their maritime or geographical skilly in which the an- 
cients were certainly very deficient, on account of the necessity they 
were always under of coasting the shores, for want of a better guide ; 
and, indeed, the shores were the only compass. These observations Montesq. 
are not intended to detract from that merit, which has been already vol. 2,cb.6. 
allowed to the ancients for their naval exertions ; because they are 
founded merely on a comparison of their powers and knowledge in 
those arts with the improvements of the modems, and are adduced 
to show that, nnder such disadvantages and obstacles to the exten- 
sion of their trade and commerce, it was impossible that insurances 
could be at all known to the ancient world,* 

M. Emerigon agrees, that the contract of insurance) as it is under- Pre&ce to 
stood at this day, was not in use among the Romans ; but he thinks ^^^ work, 
he discovere some traces of it in the history of that people. The P* ^' . 
first instance given by this learned writer is this, that about the time 
of the second Punic war, those who had undertaken to supply the 
troops in Spain with provisiorts and military stores, made it .a^pre- 
viomLjgnn ^ition that the republic should be at the hazard of export* 
ing them, according to the words of Livy, '^TJt quae in naves impo- Livy, Kb. 
suissent, ab hostium tempestatisve vi, publico periculo essent." But 23, cap. 49. 
with all deference to so great a name, this seems to bear no resem- 
blance to the contract of insurance; for it is nothing more than 
every well regulated state is bound to do by the ties of natural 
justice. It is equitable and right, that those, who in times of 
danger, appropriating their private wealth to tho advancement of the 
public service, should be reimbursed from the piirse of the state for 
the private losses they may sustain. /This indeed is the rule of con- 
duct between man and man : for when one man purchases goods of 
another to be sent abroad, was it ever suppose d that the^eller was 
to J^p the T;| ak qf the voyag e ; or that if the goods perishedTie was 
never to be paid ? If such a doctrine were to prevail in any 
country, the state could only be supplied with necessaries in time of 
war^ by means of extortion, rapine, and violence. 

Another instfince given by Emerigoti is a story, which we find Traits des 
recorded by Livy, of some men, who were charged with the care Assur. loc. 
of exporting provisions for the army, and who, " qui publicum peri- ^}}' o?"^^^' 
culum erat a vi tempestatis in iis quse portarentur ad exercitus," 3 ' ^' ^^^' 
endeavoured by fraud to destroy the ship, and then told the direc- 
tors of the state, that many very valuable articles were on board ; 
whereas they had taken care to send out very old, rotten ships, in 
which were a few commodities, and those of small value. That 
part of this story which is material to the present inquiry, has 
already met with an answer in what was said upon the last quota- 
tion, and the propriety of a government's indemnifying those who 
might suffer in the public service, is not at all altered by the mis- 
conduct of some individuals.^ 

* See note a, page xii. is made of a pi^emium paid by the mer- 

** It has been truly observed by Mr. cbant for the hazard undertaken ; and 
l^iiUar (for an account of whose work that they are rather to be considered ag 
xipon insurances see the preface to this examples of a bounty offered by the 
second edition) that in these instances pubKc, than of a mutuail eontjract. 
^Tom the Roman historians, no mention 
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Epistolae ad . The next instance is from one of Cicero's epistles, and is of » 
vK^i^'*^^'^' ^^^^^^^ nature from those last mentioned; because here Cicero 
1 . , epis . ggg^g ^Q ^jgjj ^Ijj^j. ^jjg property in question should be secured, not 
only for himself, but also for the people of Rome. Cicero, having 
Ferguson's gained a victory in Cilicia, and the civil vi^ar betvi^een Csesar and 
Hist, oi the pompey being then a matter almost unavoidable, wrote to Caninios 
book 4 ch. Sallustius at Laodicea, in vi^hich letter he used these vrords : ** Lao- 
5. ' ' diceee me prsedes accepturum, arbitror omnis pecuniae public®, ut et 
mihi et populo cautum sit sine vecturse periculo." From this passage 
it is inferred that Cicero alludes to insurance. I own, from the 
meaning of the word prcedes^ and from the situation of affairs at 
Rome, it seems as if Cicero wished rather to find some secure and 
substantial person at Laodicea, in whose care and custody he might 
leave this money till more peaceable times : and it is very unlikely 
that in such a troublesome conjuncture he should be desirous of 
bringing a great treasure to the scene of faction and confusion, 
Cicero ad especially as in a letter to his friend Atticus, he declares himself at 
Atticum, a great loss to know what line of conduct he ought to pursue. But 
hb. 7, epist, ^^^^ j£ ^^ wished to bring it to Rome, the mode he proposed seems 
more like the modern bill of exchange, than a policy of insurance.* 
Besides, unless this species of contract was at that time tolerably 
well understood, Sallust, the person to whom he wrote, would have 
found considerable difficulty in comprehending his meaning from the 
single sentence in his letter, which has been mentioned ; and if it 
were well known, is it possible to suppose it would not have ob- 
tained a place in their code of laws ? 
MoUoy, But the passage upon which those, who contend for the antiquity 

Malyn. ^f ^^jjg branch of commerce, have chiefly relied, is one to be found 
in Suetonius, in the eighteenth chapter of his life of Tiberius 
Claudius, the fifth emperor of Rome. " Negotiatoribus certa lucra 
proposuit, suscepto in se damno, si cui quid per tempestates acci- 
disset." This sentence wholly unconnected seems to convey such 
an idea ; but we must attend to the context, in order to understand 
it. This relates merely to the corn-trade ; for as the Roman terri- 
tory was not sufficient to supply enough for the consumption of the 
city, it became absolutely necessary to give great encouragement to 
this branch of commerce : nay, it was a political, not a mercantile 
concern ; for the very existence of the empire depended upon it. It 
was this circumstance, which induced the emperor to pay such 
regard to this branch of trade, to propose bounties, and to confer 
certain privileges, the certa lucra, of which Suetonius speaks, upon 
those who would venture out to sea for the public service in the 
Civil Law, midst of winter. Dr. Taylor tells us, that a private consideration 
p. 499. jjgQ jjj^^ some weight with Claudius upon this occasion, for that 

* Since I published the first edition of The whole sentence is translated thus : 
this work I have looked into Mehnoth^s " I purpose to leave the money at Lao- 
translation of Cicero'*8 Epistles ; and I dicea, which shall arise from the sale of 
am happy to find, that, without knowing those spoils, and to take security for its 
I had such an authority, I have put the being paid in Rome : in order to avoid 
same sense upon this passage which that the hazard both to myself and the com- 
elegant translator had done before me. monwealth of conveying it in specie." 



INTRODUCTION. xxv 

6uch in a'great scarcity of provisions, he was attacked in tlie forum 
by the populace, and so disagreeably treated with abuse, and crusts of 
stale bread, that he with great difficulty escaped through some private 
passage ; from which time he made it his great care and concern to 
get corn imported, even in the winter. As to the risk, which 
Suetonius says the emperor took upon himself, it is to be obseiTed, 
that, although the ships were private property, yet they would not 
have gone to sea in the dangerous seasons they did, had it not been 
for the public service, and to provide provisions for the use of the 
whole city. This being the case, we have already shown, that it 
would be contrary to the first pnnciples of justice and equity, and to 
the practice followed at this day by all governments which are 
founded on just principles, to allow such losses to fall upon indi- 
viduals.^ From what has been said, it appears evident that the Grotins de 
Romans bad no knowledge of insurances ; in addition to which, both Jure Belli, 
Grotius and Bynkershoek have expressly declared, that among the Ij^* ^» ^P' 
ancients this contract was unknown ; the latter of whom uses these ^ '^^ ' 
expressions : '' Adeo tamen ille contractus olim fuit incognitus, ntlQugegt. jar. 
nee nomen ejus, nee rem ipsam in jure Romano depreheudas." ^ lpublici,lib. 

But to whatever degree of excellence the Romans attained, either ^j^h ^^» 
in literature, commerce, or any of the refined arts, they all visibly 
declined when the Roman empire was overrun by the barbarians ; 
or, perhaps it may be said with greater propriety, that they were 
overwhelmed and lost with that power, which had raised them to be 
the object of public attention and notice. For in times of public 
ruiii and desolation, when war rears its standard, lays waste cities, 
and tramples on the noblest improvements, it is impossible for com- 
merce to hold its station, or to flourish in the midst of contention 
and tumult. 

It is the observation of a profound modem historian, that there is Harness 
an ultimate point of depression, as well as of exaltation, from which Hist of 
human affairs naturally return in a contrary progress, and beyond England. 
which they seldom pass in their advancement or decline. This was 
the case with respect to commerce. When the repeated incursions 

* The observations here made seem, tract was as much unknown to that 

upon examination, to be agreeable to the great people, as to the rest of the ancient 

ideas of Dr. Taylor, the president Mon- world. If this had not been the case, 

tesquieu, and Mr. Schombergi, upon the can it be supposed that we should find 

same subject. See also the opinion oi a no trace of it in their history, the 

learned civilian, Langeubedc, of Ham- speeches of their orators, or their laws? 

burgh, ill Magen^s Essay on Insurances. Is it not as likely to have been men- 

Vol. i. p. 1. tioned as bills of exchange? and par- 

*» By a late work of M. De Pauw, ticularly when barratry was mentioned, 

entitled Recherches Philosophiques sur if this contract had had an existence, 

les Orecs, it is manifest that the Athe- would it not have been stated on whom 

nians were well acquainted with the the loss was to fall? Besides, the in- 

nature *of bills of exchange; and this stance given of barratry by M. De Pauw 

learned foreigner seems to think it a is not what we call barratry in England; 

matter of uncertainty whether the in- for the case put is a case of fraud com- 

sonmees of ships was ever practised mitted by the owners, who, by the law 

among them : but he says it is clear that of England, cannot commit barratry, 

barratry was not unknown to them. I which is a criminal act of the captain, to 

am inclined, however, to think, with the prejudice of his owners, and without 

GrotioB and Bynkershoek, that this con- their privity or consent. 
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of the Barbarians had ravaged the Roman empire, and had checked 
every liberal improvement, some people, forced by necessity, or led 
by inclination, took shelter in a few marshy islands that lay near the 
coast of Italy, and which would never have been thought wordi 
inhabiting in time of peace. This happened in the sixth cen- 
tury ; and at the first settling of these wanderers, they had certainly 
no other object in view than that of living in a tolerable degree cf 
security from their enemies, and of procuring a moderate subsistence. 
As these islands were divided from each other by narrow channels, and 
those channels were so encumbered by shallows that it was impossible 
Anderson's for strangers to navigate them, they found that security which they 
Hist, of wished ; and by uniting among themselves for the sake of improving 
fol"v™f^^' their condition, they became in the eighth century a well-established 
ppl I9f 20. republic. This, though it may appear strange, was the origin of the 
famous republic of Venice, which soon became a great commercial 
power ; for, from the first moment that those people took possession 
of the islands, necessity made them extremely attentive to commerce, 
the first beginning of which was, naturally, fishing. Next to fishings 
they began to trade in salt, many pits of which were discovered in 
their own islands ; ond at last their city gradually became the maga- 
zine for the merchandise of the neighbouring continent on all sides^ 
and they themselves the general carriers of Europe. Thus to the 
people of Italy, and to those of Venice and Genoa in particular, we 
are to attribute the re-cstablishment of commerce. Of the causes 
which contributed to its revival, it remains to speak. 

Various causes concurred to revive the spirit of commerce, and td 
renew in some degree that intercourse between nations which, during 
the period of Gothic ignorance and barbarity, had been much inter- 
rupted. The religious wars of the eleventh century, called the 
Crusades, by leading many from every part of Europe into Asia, 
opened an extensive communication between the East and West; 
and though the avowed purpose of these expeditions was conquest 
and not commerce ; though the issue of them proved as unfortunate 
as the motives for undertaking them were wild and enthusiastic, yet 
their commercial eifects were beneficial and lasting. For the first 
armies which ranged themselves under the banner of the cross, 
having been led through a vast extent of country,, and having 
suffered so much from the length of their march, and the barbarism 
and inhoBpitality of the people inhabiting those countries through 
which they travelled, others were deterred from taking the same 
Robertson's course, and chose rather to so by sea than encounter so many hard- 
View of ships. Venice, Genoa, and Pisa, furnished the transports to convey 
Society, &c. ^jjg troops, and it is reported that the sums were immense which 
they received merely for freight. Besides this, the Crusaders con- 
tracted with them for supplies, of military stores and provisions^ their 
fleets hovered on tlie coast ; and by supplying the army with what- 
ever was wanting, they engrossed all the advantages arising from 
iliis branch of commerce. These states were also benefited by the 
success which attended the aims of these religious and enthusiastic 
heroes ; for there are charters yet extant containing gi'ants to the 
Venetians, Pi sans, and Genoese, of great privileges in the various 
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lenis which the ClmBtians had gained in Asia. When the 
lers seized Constantinople, the Venetians, who had planned 
terprise, transferred to their own state many of the valuahle 
tes of commerce which had formerly centered in Constanti- 
Another great cause of the revival of commerce was the 
ion of the mariner s compass, which, hy rendering; navigation 
%cure, as well as more adventurous, facilitated the communi- 
3 hetween remote nations, and hrought them nearer to each 
The honour of this invention, so heneficial to mankind, has 
clained hy the French ; and their claim has heen allowed hy Hnet, Traits 
1 authors, and maintained hy a celehrated writer of their own. du Com- 
B opinion perhaps national partiality may have some weight. ™®":® ^®* 
authors, however, agree that the inventor was Flavio de cap*^ 10*' 
a native of Amalfi, an ancient commercial city in the king- Anderson'^ 
f Naples.* ' Hist, of 

J evident that almost all the commerce of Europe in those days Commerce, 
ed amongst the Italians. As they at that time carried on and j ^^^^* 
shed a regular trade with the East in the ports of Egypt^ and 144, ' ^' 
'rom thence all the rich produce of India, it is reasonable to 
le, that, in order to support so extensive a commerce, these 
rious and ingenious people were the first who introduced 
nces into the system of mercantile affairs. It is true there is 
^t authority to warrant a positive assertion that they were the 
ors of this kind of contract ; hut it is certain that the know- 
3f it came with them into the different maritime states in 
parties of them settled ; and when it is admitted that they 
he carriers, manufacturers, and hankers of Europe, it is pro- 
that they also led the way to the establishment of a contract 

is so essentially necessary to the support and cultivation of 
jrce. It has, however, been asserted by writers 6f the French 

that insurance dates its origin in the year 1182, and that it Mons. Sa 
troduced by the Jews, who were banished from France about vary, DicU 
jriod,** and who took that method to facilitate and secure the Umv. le 
aJ of their effects. They proceed to say that the Lombards, f ^^®"j ^' 
'ere not idle spectators of this contrivance, adopted it> and in a ' 
time improved it considerably. It is not very necessary to 
i into the truth of this fact, nor indeed are there materials to 

us to do so ; but it is observable that the president Mon- Esprit des 
ju mentions that the Jews upon this occasion invented bills of Loix, liv. 
ige, but does not say a syllable of policies of insurance. It is 21» ^ ^^* 
, however, that if the Lombards were not the inventors, they 

ippears from Anderson, that some follow the steps of a vety elegant and Anderson's 

lad supposed that the conquest profound historian of modem times, introd. fol. 

lemagne in Italy, towards the Robertson's View of Society, &c edit p. 7. 

the 8th century, and his subse- *» Anderson says, the Jews were han- 

stablishment of Christianity in ished from France in 1143. Anderson's 

stem and northem parts of History of Commerce, vol. i. p. 82. But 

jr, contributed greatly to the I believe such an event twice took place 

>f commerce. In what I have in that kbgdom. 
m this subject, I chose rather to 
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were at least the first who brought the contraet of insurance to 
perfection, and introduced it to the world.* 

Before we come to consider the amazing improvements which 
have taken place ^vith respect to this branch of commerce in our own 
country in these days, it will be expected that some notice should be 
taken of those maritime codes and naval regulations which have 
distinguished the modem no less than the laws of Rhodes did the 
ancient world. 

To the people of Amalfi we are indebted as well for the first 
Vol. 1, p. code of modern sea-laws as for the invention of the compass. We 
^^' learn from Anderson that the city of Amalfi, so long ago as the year 

1020, was so famous for its merchants and ships, that its inhabitants 
at that time obtained from the Caliph of Egypt a safe conduct, to 
enable them to trade freely in all his dominions; and they also 
received from him several other distinguished privileges. It was 
towards the close of that century that they promulgated their 
system of marine law, which, from the place of its compilation, 
received the denomination of Tabula Amaljitana, This table super* 
seded in a great measure the ancient Jus Bhodianum^ and its authority 
was acknowledged by all the states of Italy for some centuries. But 
as trade increased veiy rapidly in other cities on the coast of the 
Mediterranean Sea, they became unwilling to receive laws from a 
neighbouring state, which they now equalled, if not surpassed, in the 
extent of their naval establishments. Every one, therefore, began 
to erect a tribunal, in order to decide all controverted points accord- 
ing to laws peculiar to itself, but still referring, in matters of higher 
moment, to the former rule of action, the Amalfi tan Code. From 
such a variety of laws as must necessarily be the consequence of 
each of the Italian states becoming its own legislator, so much 
disorder and confusion arose, that general convenience at last com- 
pelled them to do that which jealousy of each other's power and 
(growing commerce would for ever have prevented them from 
eflfecting; and) at a general assembl^ it was agreed to digest the laws 
of all the separate communities into one body. Every regulation, 
therefore, which was thought to be founded in justice, cither in the 
laws of Marseilles, Pisa, Genoa, Venice, or Barcelona, was collected 
into one mass, and Hpublishe dA in the fourteenth pen tuxy* under the 
title o^uPpnsohto del Mt^^ A French writer, " Sur la Saisie des 
Batimens neutres," speaks of this production in a very unfavourable 
way, and calls it a rude, ill-formed mass of maritime and positive 
regulations of ordinances of the middle ages, and of private decisions. 
Indeed when we consider that this was a compilation from the 
various regulations of so many diiferent states, it could not excite 
much surprise if it really merited the censure of this author. But, 
upon examination, it is a work of considerable merit ; the decisions 

» I am aware that several learned by no means tenacious of my opision; 
men are of opinion, that insurances were but the inclination of my mind is to 
of an earlier date than is here ascribed to adhere to the idea that the Tiopij ^yda 
them. On a subject, where bo much were the inventors. See also Mr. Mil- 
obscurity must necessarily exist, I am lar^s Introduction. 
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it contains are founded on the laws of nations ; it lias been received Vinnius in 
and allowed to have the force of law in every part of Italy ; and it Peckiura, 
is the source from whence the people of that country, as well as 
those of Spain and France, have been said to derive many of their 
l>est marine regulations. Unfortunately, too, Emerigon has dis- Emerigon, 
covered that because one of the chapters in the Consolato del Mare Preface, p. 
overturns some favourite system of this learned author, he is out of 
humour with the whole composition. One thing, however, is clear 
•^that neither the Consolato del Mai-e, nor the Amalfitau Code upon 
which it is founded, contains anything upon insurance law ; so that 
we have here another confirmation of the idea that this contract was 
not a production of very ancient times.* . 

The spirit of commerce was not, however, confined to the south 
parts of Europe ; it now began to extend itself among the inha- 
Intants of the western coasts. But whatever maritime regulations 
they might have established among themselves, they were found not to 
be sufficiently extensive for the commercial intercourse, which began 
to take place in those countries in the course of the twelfth century. 
Accordingly, about the year 1194 , Richard the First, King of England, 
on his return from his wild expedition to the Holy Land, having 
stayed to repose himself for some time at the Isle of ^C[le^on^ in the 
Bay of Biscay, an island which he inherited in the right of his mother, 
wliose portion it was in marriage with his father, Henry the Second, 
gave orders for the compilation of a maritime code. Some authors Schom- . 
suppose that the hardships and dangers, to which, in the course of berg^s Ob- 
his expedition, he saw adventurers by sea were exposed, induced ^^'^^f^^^^f 
him to promulgate a law, by which tlieir condition might be ren- ^ jT^ ^ 
dered more comfortable. Others imagine, and probably their sup- 
position is better founded, that the great intercourse between his Sir Phillip 
English and French subjects, and their allies, required a certain Meadow's 
general system of sea-law, for the more speedy and impartial deter- ?^**^^*"ju 
mination of all disputes, which might occasionally arise. The laws £)oiii.of the 
of Oleron, therefore, which are in substance but an abstract of the Sea, c. 4. 
old RhfidiaaJai^ with some additions and alterations, accommo- 
ditecl to the practice of that age, and the customs of the western 
nations, were proposed as a common standard and measure for the 
more equal distribution of justice amongst the people of different 
governments. These excellent regulations were so much esteemed, 
that they have been the model, on which all modern sea-laws have 
been founded ; and two distinguished nations have contended for 
the honour of their production. France, jealous of the lustre which 
the English justly derive from the production of this code, with 
much anxiety claims this honour to herself; and very distinguished 
authors have stood forth the champions of her claim. The sub- Cleirac,Cou- 
stance of their argument is, that Eleanor, wife of Henry the Second, ^|'"^^* ^® ^* 



King of England, and Duchess of Guyenne, returning from the Holy y r'„^' 
Land, and having seen the beneficial effects of the Coj 
ordered the first draught of the judgments or laws < 



* In what I have said upon the very ingenious observations upon that 
Amalfitan code, I have found myself subject, in his treatise on the maritime 
extremely indebted to Mr. Schomberg's laws of Rhodes, 
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made : that her son Richard the First, returning from the same ex- 
pedition, enlarged and improved what his mother had hegun : thst 
they were certainly intended for the use of the French merely, 
hecause they were written in tlie old Gascon French, without any 
mixture of the Norman or English languages : that they constantly 
refer for examples of voyages to Bourdeaux, St. Malo, and other 
seaports in France ; never to the Thames, or to any port of Eng- 
land or Ireland : and that they were made hy a Duchess and Duke 
of Guyenne, for Guyenne, and not for the kingdom of England. 
Valin. ^^® of these learned writers adds a reason, which he thinks very 

conclusive, to prove that these laws were of French extraction, 
namely, that from their first appearance, their decisions have heen 
treated with extreme respect in the courts of France. 

In these days, it is very immaterial whether France or England is 
entitled to the honour they respectively claim, and I shall not tire 
the reader vidth any argument upon the point.* 

Anderson, in his History of Commerce, has expressly stated, hut 

Vol 1 p. ^® ^o®^ ^®' adduce any authority in support of his opinion, that the 

4.54. ' * laws of Oleron treat of insurances. I have read them repeatedly, 

with the direct view of discovering whether insurances were of so 

ancient a date : hut I have not found a single word, which could 

induce me to suhscrihe to such an assertion. In confirmation of my 

p - opinion, Emerigon, speaking of these laws, has ohserved, *' II n*y est 

1 [^ ^®' ^' pas dit le mot du contrat d assurance, qui apparemment n'etoit pas 

encore alors en usage." 

But while we pay due respect and veneration to those maritime 

regulations which distinguished the southern and western parts of 

Europe, it would he improper silently to pass over the laws, which 

were ordained hy an industrious and respectable body of people, who 

Cleirac, Us inhabited the city (Wisbuy^ famous for its commerce, and renowned 

et Coutumefl on the shores of the Baltic. The merchants of this city carried on so 

g . ''• extensive a trade, and gave themselves up so entirely to commerce, 

Pr^ °* ^** *^®y ™^st doubtless have found a great inconvenience in having 

no maritime code, to which they could refer to decide their disputes. 

To such a cause we are probably indebted for those (jft.TiKaimd.marinc 

. ordinances,^ which bear the name of Wisbuy, which were received 

biy the Swedes, at the time they were composed, as a just and 

equitable rule of action, and which were long respected (and, for 

aught I know, are to this day observed) by the Germans, Swedes^ 

Danes, and by all the northern nations : although the city in which 

they received their origin, has long dwindled into insignificancy and 

contempt. At ^Khat^lime these laws were compiled, is a_ mat ter of 

^s^iite ; and different writers have adopted different periods, in 

order to answer their own particular ends, or to advance the honour 

of that age which it happened to be their business to extol. The 

writers of the north pretend that Wisbuy was a great commercial 

city in the ^Jcth century ; from whence they argue, that their laws 

must be of very high antiquity ; that they were the model, from which 

*■ For the arguments in faTour of the Mr. Just. Blackstone's Commentaries, 
English claim, the reader may consult vol. i. page 418. Schomberg's Obser- 
Selden^s Mare Clausum, lib. 2. cap. 24. vations, page 88. 
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those of Oleron wero copied, and that they were received and ac- 
knowledged by all nations in Europe, even to the Straits of Oibraltar. 
On tbe other hand, it is answered, and with much strength of rea- Cleirac, 4. 
Boning, that the northern code is a transcript from that of Oleron, 
although it contains several additions: for it has been shown that 
the laws of Oleron were promulgated by Richard the Fii'st about 
the close of the twelfth century, at which time, as appears by the oiaus Mag- 
report of the Swedish historian, the city of Wisbuy was not built, nus, lib. 10, 
nor for near a century afterwards ; that the inhabitants were merely «*?• ^^* 
strangers collected together from different parts, who, so far from 
having any power or influence over their neighbours, were not 
absolute masters of their own city. Besides, if their laws had 
been prior to those of Oleron, we should have found in the latter 
some regulations respecting insurances; because a copyist never 
would have omitted so material a branch of commercial legislation, 
the laws of^^ishuy having expressly mentiofled insurances, and Art. 66, 
provi3e37"'TEatinhe merchant obliged the master to insure the 
ship, the merchant shall be obliged to insure the master's life against 
the hazards of the sea. 

Afterwards, towards the close of the fifteenth century, we find Robertson's 
from history, that many considerable regulations were made at < Bar- View, vol. 
c elona in Spain, respecting marine insurances. ^»P* ^^! 

But if the laws of Wisbuy were not prior to those of Oleron, yet Ernericon * 
it is much to their honour, and shows in what estimation they were pref. p. 12. 
held in the greatest part of Europe, that, after having for a long 
course of time enjoyed the highest authority in all the northern 
tribunals for maritime affairs, they were thought worthy of being 
adopted as tbe ^basis o f the ordinances of [the Han$eatic L(eagi\9^ 
Of this ancient and famous confederacy, it will be sufficient in this Schom. Ob- 
place to observe, that it began about the: thirteenth" century, and ori- ^erv. 106. 
ginated with the cities of L ubec k and^ Hamburgh, which were 
obliged to enter into a league of mutual defence, m order to protect Robertson's 
themselves against the nations round the Baltic, who were ex- View of 
tremelv barbarous, and infested that sea with their piracies. These Society. 
two cities derived such advantages from their union, that other 
towns acceded to the confederacy, and in a short time, eighty of the 
most considerable cities, scattered through these counTffes, which 
stretch from the bottom of the Baltic to Cologne upon the Rhine, 
joined in the Hanseatic League ; which became so formidable, that 
its alliance was courted, and its enmity dreaded, by the most power- 
ful monarchs. This association, it is said, formed the first sys- 
tematic plan of commerce known in Europe : but, notwithstanding 
tliis, they did not for a long time publish any maritime code, but 
were entirely governed by those of 'Jpleron and Wisbuy^ At a Kuricke, 
general meeting, however, held at Lubeck, in the year 161.4, it was Comm. 
agreed to extract from those compilations whatever should be Schomb. 
tiought most useful, and that it should in future be the rule of ^"*®'^' 
decision in every contested point. It was prior to this time, about Robertson's 
the fourteenth century, that the members of this League were in View, &c. 
their greatest splendour ; their commerce was at its height ; they ^^qI^^I"^' 
supplied the rest of Europe with naval stores, and they pitched 
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upon different towns, the most eminent of wliicli was Bnjges in 
Flanders, where they established staples, in which their commerce 
was regularly carried on. The sovereigns of Europe looked up to 
the Hanseatic League with esteem and admiration, and the Kings of 
France and England granted them considerable privileges. But 
when this union had rendered them rich and powerful, they grew 
arrogant and over^aring, which induced the princes, whom they 
had offended, to take a closer and more accurate \'iew of the danger 
which might arise from such a confederacy, and of the advantages 
which might accrue to themselves from the possession of their trade. 
These causes at last concurred to effect .the decay of this alliance, 
which, however, is not wholly dissolved at this day ; as the cities of 
Lubeck, Hamburgh, and Bremen, maintain sufficient marks of that 
splendour and dignity with which this confederacy was anciently 
distinguished. 

Having thus taken a brief but comprehensive view of the most 
considerable maritime states both of ancient and modern times, I 
forbear to go more at length into the history of several governments, 
which have published naval regulations for the direction of their 
own subjects ; because they are only binding within their own par- 
ticular districts ; they are very similar to those about which so much 
has been already said; they are all collected by Magens in the 
second volume of his Essay on Insurances, and are occasionally 
referred to in the course of the ensuing work. Besides, I hasten to 
give an account of the vast improvements, which have been made 
in this country within these last thirty years, with respect to in- 
surances, and which are the main object of this inquiry. It would, 
however, be improper in a work of this nature, entirely to pass 
over the French nation, the maritime strength of which has of late 
years considerably increased ; and whose writers upon commercial 
affairs would reflect honour upon any country. 

Few people understand the theory of commerce better than our 
neighbours on the Continent; and yet they have not in practice come 
up to what might have been expected. It is true that France, from 
her situation, from the bent of her people to certain manufactures, 
from the happiness of her soil, and her natural advantages, must be 
always possessed of a great internal and external trade, which must 
add greatly to her wealth, and render her the most respectable power 
on the Continent of Europe. But the French do not naturally pos- 
sess that undaunted perseverance which is necessary for commerce 
and colonisation. It is, besides, a great disadvantage to the commerce 
of France, that, as its government is military, the profession of a 
merchant is not so honourable as in England, so that the French 
nobility think that it would be beneath them to attend to the drudg- 
ery of trade, and that it would degrade their ancestry to allow any of 
their sons to follow the business of a merchant. The consequence of 
this is, that the church, the law, and the army, are stocked with the 
members of noble families; and the counting-house is by them en- 
tirely deserted. At one period, indeed, there was an appearance that 
France would make as illustrious a figure amidst the powers of 
Europe in trade as she then did as a warlike nation. The period to 
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which I allude was under the administration of the famous Colhert, Vie de Col- 
who, next to Henry the Great, may justly be styled the father of the hert. 
French commerce and manufactures. This illustrious man, who was 
of Scotch extraction, descended of a family no way considerable by 
its splendour or antiquity, raised himself by his activity, diligence, and 
knowledge of commerce, to the first offices under the government of 
France. Being appointed to the superintendence of the finances, he 
proposed such regulations as brought about the purpose he intended, 
the orderly and frugal management of them ; and established the trade 
of France with the East and West Indies, from which she has reaped 
considerable benefits. He also patronised and encouraged the liberal 
arts and sciences, reformed the courts of justice, and introduced many 
important regulations which regarded the order of society. But in 
1669, when appointed secretary of state, and entrusted with the man- 
agement of affairs relating to the sea, he had a full opportunity of 
exerting those talents which he so eminently possessed, and for the 
exertions of which his name has been transmitted with so much 
honour to posterity. In order to gain a proper insight into the true 
effects of commerce npon the various nations of the world, and the 
advantages of some particular branches of trade, he procured and 
employed learned and diligent men to inquire into the commercial 
histories of cities long since destroyed, and the nature of the climate, 
soil, and productions of the countries then rising into notice. It was 
to this spirit of inquiry in this famous statesman that the world is Huet, His t, r 
indebted, as appears from the dedication, for that very masterly per- 4u Com- \ 
formance upon the commerce and navigation of the ancients, written "1®^1®L^® 
by Huet, bishop of Avranches and Soissons, who is justly entitled to .fon de's^ ' 
a high rank among men of letters. Colbert, having thus made use of Auiiens, 
the labours of others in order to gain useful information, undertook to Pref. 
restore the navy and commerce of France ; and he completed all his vie de Col- 
services by the publication of that excellent body of sea-laws, known bert. 
by the name of\tfie^OrjiiQaaceaLj]i£ Louis^tbe Jlgurt£ci}th/ which com- 
prehend eveiythTngrelating to naval or commercial jurisprudence, I/Honneur 
and of which the doctrine of insurances forms a considerable part. Francois, 
To its merits all Europe has borne testimony, and the name of Colbert ^^^rl" 
must ever be mentioned with respect,' when the ordinances of Louis ^* 
the Fourteenth are the subject of conversation.* 

This ordinance has had the good fortune to meet with a laborious 
commentator in .V alini who, being thoroughly sensible of the advan- 
tages which his country must necessarily derive from such an excel- 
lent code, has, with a degree of labour and industry which excite our 
admiration, and which are highly deserving of imitation, placed it in 
the most favourable point of view, has cleared up every obscurity, 
by tracing these laws to their ancient sources, and by a full investiga- 

* It was under the adminiBtration of effect a junction between the Atlantic L'Honneur 

Colbert, that the French laid the foun- and the Mediterranean, by means of a Franyoi8,pa 

dation of Quebec on the banks of the canal, the execution of which attracted M.de Sacyr. 

river St. Lawrence ; and he performed a the admiration of Europe, and added torn. 7, p. 

work, which, says a French historian, much to the splendour of French com- 302. 

even in the eyes of Richeliea seemed to roerce. 
iorpass human power ; and that was to 
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tion of old ordinances, and the decisions of former tribunals, lias 
added much to the mass of learning upon subjects of this nature. 
But of all the sources from which modern French legislators could 
derive the most essential information, the famous treatise, called (^ Le 
jCleirac* p. Guidon^T^was the chief. This tract was republished by Cleirac, who 
213. pays a due compliment to its merits in his work upon the Usages and 

Customs of the Sea; and, although in its style and manner it certainly 
savours of the rust of antiquity, yet it contains the true principles of 
naval jurisprudence. If the style be antiquated, and the text be 
corrupted in some places, yet the treatise is still valuable, by the wis- 
dom which shines through the whole and the number of decisions 
which it contains. 

Upon this occasion let me not forget to take proper notice of two 

very modem and distinguished French writers,>JVL Pothieic and M. 

Emerigon. The former of these has written admirable dissertations 

upon every species of express and implied contracts, and, amongst the 

Pothier, rest, upon that of insurance ; he has considered his various subjects 

torn. 3duod. ^j^|^ g^ much clearness and perspicuity, and has produced so many 

apposite examples in support of the positions he advances, that they 

greatly contribute to the advancement of the knowledge of this branch 

of jurisprudence. His style is at the same time manly, neat, and 

classical, and well suited to didactic discourses. 

Trait6 des ]Vf , Emerigon has, in his work, confined himself to the consi- 

Assurances. ^Jgration of marine insurances, and to the contract of bottomry. 

This being the case, he has gone into those subjects much more at 

length than any former French writer, and has, with infinite labour, 

unwearied study and reflection, collected the decisions and authorities 

applicable to the purpose of his work. This learned foreigner, I 

understand, holds a distinguished rank among the advocates of his 

own country; and his treatise upon insurances will by no means 

diminish his fame. 

We have seen that the naval reputation of the English had arrived 
at a great height in the twelfth century, for the laws of Oleron, of the 
merits of which much has been said, were at that time compiled by 
an English monarch, and received here as the regulator of naval 
affairs. The progress of commerce, however, in this country, was 
Hnme^s not answerable to so auspicious a beginning, for, in the reign of Ed- 
Hist. of ward the Third, upwards of a century afterwards, commerce and 
d? r 2 ^"^^stry were at a very low ebb. That monarch, struck with the 
p. 4*94. ' flourishiii^ state of the Northern provinces, which have been already 
described, *nd perceiving the true cause of their prosperity, endea- 
voured to excite a spirit of industry among his subjects, who seemed 
Robertson's to be blind to the advantages of the situation, and ignorant of those 
Snciltv Ac sources from which they might derive wealth and opulence. So far 
' were they lulled by ignorance and indolence, that they did not even 
attempt those manufactures, the materials of which they themselves 
supplied to foreigners. Notwithstanding the endeavours of Edward, 
and the many wise establishments proposed and encouraged by him, 
it was not till the reign of Elizabeth that the English began to dis- 
cover their true interests, and the arts by which they were to obtain 
that pre-eminence and rank which they now hold among commercial 
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nations. This slow progress of commerce in this country may he 
accounted for on various grounds. During the Saxon Heptarchy, 
England was split into many kingdoms, perpetually at variance 
with each other; it was exposed to the fierce incursions of the 
Northern pirates, it was sunk in barbarity and ignorance, and con- 
sequently was in no condition to cultivate commerce, or to pursue 
any system of wise or useful policy. To this succeeded the Norman 
conquest, and all the consequences of a feudal government, military 
in its nature, hostile to commerce, and the arts and refinements of a 
liberal and civilised people. Scarcely had the nation recovered from 
the shock occasioned by this revolution, when it was engaged in sup- 
porting its monarch's pretensions to the French crown, and it long 
continued to waste its vigour and wealth in wild endeavours to con- 
quer that country. To this we may add the destructive civil wars 
between the houses of York and Lancaster, which long deluged the 
kingdom with blood, and to which a period was at last happily put 
by the union of their several titles to the crown, in the person of 
Henry the Eighth. The Reformation then took place under that 
monarch, and it was not till the reign of Elizabeth that the feuds and 
dissensions which such an important event was likely to occasion, 
began to subside. During her long reign, and her wise and prudent 
administration of government, commerce began to rear its head, and 
found shelter and protection from the managers of public affairs. 
From this short sketch it is not much to be wondered at that England 
was one of the last nations of Europe which availed herself of her great 
commercial advantages ; but she has since made ample amends for 
her long continued indolence and inactivity, by the amazing extent of 
her commerce, and the wise laws and regulations to be found in her 
system of maritime jurisprudence. 

While commerce continued in this weak and languid state, it 
cannot be supposed that insurances, which spring from commerce, 
were at all encouraged or understood. It is true, the Lombards came Andei^ 
into England in the thirteenth century, and it is universally agreed, son's Hist, 
that whatever may have been the origin of insurances, they were in- ®^ Comm. 
troduced into England by that active and industrious people. This Vide the 
idea is countenanced and confirmed by the clause to this day inserted Appendix, 
in all policies of insurance, " that this writing or policy of assurance, ^^' 
shall be of as much force and effect as any writing heretofore made in 
Lombard-street, &c.," the place where these Italians are known to 
have taken up their re;sidence, and carried on their trade. The pre- 
amble to the statute of Queen Elizabeth, which will be presently 
mentioned, speaks of insurances, as having existed time out of mind 
in this kingdom. Be this as it may^ it is certain that, prior to the 
reign of that princess, very few insurances had been effected ; or, if 
effected, no question had ever arisen upon them in any of the superior 
courts. So little were the judges acquainted with the nature of the 
contract, that, so late as the SOth and 31 st of Elizabeth's reign, it 
became a question where an action upon a policy of insurance should 
be tried, the policy having been effected in London, and the ship 
detained in the river Soane, in France. The policy was on a ship 
from Melcombe Regis, in the county of Dorset, to Abbeville m 

c ^ 
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6.,Coke,Bfp. France. The plaintiff declared, that the ship, in sailing towards 
^' .: Abbeville, to wit, in the river of Soane, was arrested by the king of 

France. The parties came to issue npon the question, whether the 
ship was so arrested or not : and it was tried before Lord Chief Justice 
Wray, in the city of London ; and a verdict was found for the plain- 
tiff. In arrest of judgment it was moved, that this issue arising 
merely from a place out of tbe realm, could not be tried in London. 
But it was resolved by the court, that this issue should be tried where 
the action was in this case brought ; for the promise which is the 
ground and foundation of the action, was made in London ; and the 
aiTest now in issue is not the ground of the action, which is founded 
on the assumpsit^ and the arrest is the breach of the assumpsit. 

This is the most ancient case I have been able to find upon the 
subject of insurances ; and I thought proper to insert it here, as the 
best proof that, prior to the reign of Elizabeth, this contract could 
have been very little, if at all, known. We have seen, however, that 
under Elizabeth, the genius of England began to display itself: about 
which time also, the legislature began to think the regulation of 
matters of assurance an object well worthy their most serious atten- 
tion ; and it cannot but afford us much pleasure to find that, even in 
that early age, the true principles upon which this species of contract 
is founded, and upon which it ought to be protected and encouraged 
43 Eliz. ch. in a commercial nation, were clearly and fully understood. In the 
^^' preamble to an Act of Parliament, passed in the 43rd year of the 

reign of Queen Elizabeth, concerning matters of assurance used 
amongst merchants, the sense of the legislature upon the subject is 
expressed with clearness and perspicuity. After reciting that it has 
ever been the policy of this nation to encourage trade, and that 
policies of assurance have existed time out of mind, it goes on to 
state the advantages to be derived from their encouragement in a 
commercial nation. " By means of which policies of assurance, it 
cometh to pass, upon the loss or perishing of any ship, there fol- 
io weth not the undoing of any man, but the loss lighteth rather 
easily upon many, than heavy upon few, and rather upon them that 
adventure not, than upon those who do adventure; whereby all 
merchants, especially those of the younger sort, are allured to venture 
more willingly, and more freely." 

The purpose of that statute was, to erect a particular court for 
the trial of causes, relative to policies of insurance, in a summary 
way ; and to that end the statute ordained, that a commission should 
issue yearly, directed to the Judge of the Admiralty, the Recorder of 
London, two doctors of the civil law, two common lawyers, and 
eight merchants, empowering any five of them to hear and determine 
all such causes, arising in London ; and it also gave an appeal from 
their decision, by way of bill to the court of Chancery. But this 
statute not entirely answering the intention of the legislature, some 
13 & 14 further regulations were made by a subsequent statute : such as the 
Car. 2, ch. reduction of the number necessary to constitute a quorum. I forbear 
entering at length into this matter, the court erected by these statutes 
being now entirely disused. The reasons of this may be collected 
from some few decisions in our reporters : but one appears on the 
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face of the statute itself, namely, that its jurisdiction was not suffi- 
ciently extensive, being confined to such causes only as arose in 
London. 

By a case reported in Style we find, that a prohibition issued to Bendir d. 
the court of Policies of Insurance, to prevent it from proceeding in ^y^y ^tyU^ 
a case of insurance upon a life, the Court of King's Bench being of 
opinion, that the statute only meant to give the court below cogni- 
sance of such contracts only, as related to merchandise. 

In another case it seemed to be the opinion of the Court of King's Dalbie «. 
Bench, that the jurisdiction of this newly-erected court did not extend Proudfoot, 
to suits brought by the assurer against the assured ; but only to such g^g^ * 
as were prosecuted by the latter against the former. It is true, in 
Sir Bartholomew Shower's note of the case, no decision appears to 
have been made ; but a rule to show cause why a prohibition should 
not issue, was obtained; and no notice is afterwards taken of it, 
although the learned reporter was himself the counsel in the cause, 
who had obtained the original rule. 

But a case reported in Siderfin seems to have struck a more Came v. 
severe blow at the existence of this court than any of these cases I ^^J-* ^ Si" 
have mentioned ; for it was there held, that it was no bar to an action ^"^ "' " * 
upon a Policy of Insurance at the common law to say, that the plain- 
tiflF had sued the defendant for the same cause, iii the court erected by 
the statute of Elizabeth, and that his suit was there dismissed. 

These causes co-operating together probably with some instances Lex Merc 
of partiality in the judges, this court fell into disuse, no commission ^^d. 4th. 
having issued, for many years ; but insurance causes are now decided, ®^'^* P' 
like all other questions of property, and by that mode of trial most 
agreeable to the nature of our constitution — by a trial in a court of 
common law. 

It has been much the fashion of late years to insist upon the ad- \ 
vantages which the trading part of the nation would derive from the \ 
establishment of some equitable and amicable judicatory for the trial \ 
of all disputed points in matters of insurance. This is only another 
proof of the weakness and faHibility of the human mind, which is 
never satisfied with the enjoyments within its reach, however excel-^ 
lent they may be; but pants after those of foreign growth. Thus, a 
people who are possessed of a species of trial the best calculated for 
the discovery of truth, and the advancement of justice, and which 
has excited the admiration of the world, are desirous of parting with 
such an advantage for a mode of trial which is very unsatisfactory. 

The court erected by the statute of Elizabeth, and which has now 
fallen into disuse, is perhaps one of the strongest arguments that can 
be adduced to prove, that such a judicature is not congenial to the 
spirit and disposition of Britons, nor well adapted for the purposes of 
its institution. It is universally agreed by all writers upon jurispru- 
dence, that nothing tends so much to the elucidation of truth, and the 
detection of fraud, as the open i)fvd voce examination of witnesses, in 
the presence of all mankind ; before judges who, from their know- 
ledge of books and men, acquired by long study and experience, are 
well qualified to discriminate and decide between right and wrong ; 
and before twelve upright citizens, who have an opportunity of ob- 
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serving the appearance, countenance, inclination, and deportment of 
those who are thus examined upon oath. Besides, the subjects of 
those states which have established these equitable tribunals, sensible 
of the superior advantage of the English institution, feeling that, in 
great mercantile questions, the greatest attention is paid to the eternal 
and immutable principles of reason, and that all men, whether natives 
or foreigners, here meet with an equal measure in the administration 
of justice, — fly to this country to make their contracts of insurance, 
that, in case of a dispute, they may have the benefit of its laws. Did 
it fall within the compass of this inquiry, I could relate many cases, 
of the truth of which I have not the smallest reason to doubt, which 
would serve to show the idea entertained by foreigners of our mer- 
cantile jurisprudence, and the high repute and estimation in which our 
judges are justly held by the European nations. 

But though the Court of Policies of Assurance has been long 
disused, though it is near a century since questions of this nature 
became chiefly the subject of common law jurisdiction, yet I am 
sure I rather go beyond bounds if I assert that in all our reporters, 
from the reign of Queen Elizabeth to the year 1756, when Lord 
Mansfield became Chief Justice of the King's Bench, there are sixty 
cases upon matters of insurance. Even those cases which are 
reported are such loose notes, mostly of trials at nisi prius, con- 
taining a short opinion of a single judge, and very often no opinion 
at all, but merely a general verdict, that little information can be 
collected upon the subject. From hence it must necessarily follow 
that, as there have been but few positive regulations upon insurances, 
the principles on which they were founded could never have been 
widely difinsed nor very generally known. 

This was owing to some defects which were discoverable in the 
proceedings in our courts, and in the delays and expenses which 
suitors experienced ; so that they rather chose to submit to their 
first loss than be harassed by the delays of the law, or be at the 
expense of trying a question of which the decision might perhaps be 
of less moment to the individual than to the public. These defects 
were so glaring, that it was one of the first acts of Lord Mansfield's 
administration to apply a remedy; and his labours have been 
happily attended with such success, that they have been of essential 
service to the nation in general, considered in a commercial light, and 
have excited the applause and approbation of Europe. 

Before the time of this venerable judge, the legal proceedings, 
even on conti-acts of insurance, were subject to great vexations and 
oppressions* If the under-writers refused payment, it was usual for 
the insured to bring a separate action against each of the under- 
writers on the policy, and to proceed to trial on all. The multi- 
plicity of trials was oppressive both to the insurers and insured ; and 
the insurers, if they had any real point to try, were put to an enor- 
mous expense before they could obtain any decision of the question 
which they wished to agitate. Some under-writers, who thought 
they had a sound defence, and who were desirous of avoiding 
unnecessary costs or delay to themselves or the insured, applied to 
the Court of King's Bench to stay the proceedings in all the actions 
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but one, undertaking to pay the amount of their subscriptions with 

costs, if the plaintiff should succeed in the cause which was tried ; 

and offering to admit on their part everything which might bring the 

true merits of the case before the court and jury. Reasonable as 

this offer was, the plaintiff, either from perverseness of disposition or 

the illiberality and cunning of his advisers, refused his consent to the 

application. The court did not think themselves warranted to make 2 Barn^ V 

such a rule without his consent ; but Mr. Justice Denison intimated BTRTTOS, \ 

that if the plaintiff persisted, against his own interest, in his right to 

try all the causes, the court had the power of granting imparlances 

in all but one, till there was an opportunity of trying that one action. 

Lord Mansfield then stated the great advantages resulting to each 

party by consenting to the application which was made, and added, 

that if the plaintiff consented to such a rule, the defendant should 

undertake not to file any bill in equity for delay, nor to bring a writ 

of error, and should produce all books and papers that were material 

to the point in issue. This rule was afterwards consented to by the 

plaintiff, and was found so beneficial to all parties, that it is now 

grown into general use, and is called (the Consolidation Rule.v Thus, 

on the one hand defendants may have questions of real importance * 

tried at a small expense, and, on the other, plaintiffs are not delayed 

in their suits by those arts which have too frequently been resorted 

to in order to evade the pa3mient of a just demand. 

In former times the whole of the case was left generally to the 
jury, without any minute statement from the bench of the principles 
of law on which insurances were established ; and as the verdicts 
were general, it is almost impossible to determine from the reports 
we now see upon what grounds the case was decided. Nay, even if 
a doubt arose in point of law, and a case was reserved upon that 
doubt, it was afterwards argued in private at the chambers of the 
judge who tried the cause, and by his single decision the parties were 
bound. Thus, whatever his opinion might be, it never was ]promul- 
gated to the world, and could never be the rule of decision in any 
future case. 

Lord Mansfield introduced a different mode of proceeding; for, 
in his statement of the case to the jury, he enlarged upoti the rules 
and principles of law as applicable to that case, and left it to them 
to make the application of those principles to the facts in evidence 
before them. So that if a general verdict were given, the grounds 
on which the jury proceeded might be more easily ascettained. 
Besides, if any real difficulty occurred in point of law, his Lordship 
advised the counsel to consent to a special case. In a special case 
the facts are either admitted by the | arties, or, if they are disputed, 
are proved ; and then the judge takes the opinion of the jury upon 
those facts, reserving the question of law to be agitated elsewhere. 
These cases are afterwards argued, not before the judge in private, 
but in open court, before all the judges of the bench from whieh the 
record comes. Thus nice and important questions are now not 
hastily and unadvisedly decided, but the parties have theif case 
seriously considered and debated by the whole court ; the decision 
becomes notorious to the world ; it is recorded for a precedent of 
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law arising from the facts found, and serves as a rule to guide the 
opinions of future judges. 

It had also been the custom, when cases were reserved, to leave 
it to the counsel on both sides to draw them up at their leisure. 
This introduced considerable delays, for every fact became again a 
subject of dispute ; and frequently, from the hurry of business and 
other avocations of the counsel, the case was neglected for a con- 
siderable time before it was ready for the inspection of the court. 

Now, whenever a case is reserved, the judge himself dictates to the 
clerk of the court the facts which ought to be stated, and the ques- 
tion upon which the opinion of the court is required ; and, in addition 
to this, Lord Mansfield, whose rules are now the subject of our 
inquiry, ordered that all cases so reserved must be set down for 
argument within the first four days of the term following the trial, 
otherwise the judgment must be entered according to the finding 
of the jury. 

One additional improvement in the proceedings remains to be 
mentioned. Before Lord Mansfield's time, it was almost a matter 
of course not to decide any case without hearing two arguments 
Raynard v, upon it ; but, in the very first cause which is reported of his Lordship's 
Burrow 5 decisions, he expressed himself to this effect : " Where we have no 
doubt, we ought not to put the parties to the delay and expense of a 
farther argument, nor leave other persons, who may be interested in 
the determination of a point of a general nature, unnecessarily under 
the anxiety of suspense." When we add to these wise regulations 
the consideration that Lord Mansfield, during his long administration 
of justice, has given up a great part of his time, and has employed his 
talents in the elucidation of those points which tend to fix the system 
of mercantile jurisprudence upon the surest grounds, we need not 
wonder that that part of it which relates to marine insurances has 
attained to its present state of perfection. 

A complete system of jurisprudence cannot be suddenly erected ; 
but there is rather matter to excite our wonder that so much has been 
done in this respect within the last thirty years, than ground to com- 
plain that little has been effected.* It is the boast of this age, that in 
It, the great foundations of marine jurisprudence have been laid, by 
clearly developing the principles on which policies of insurance are 
founded, and by happily applying those principles to particular cases. 
It will be the business of the following work, which professes to lay 
down a system of the law as it now stands, to point out, amongst 
other things, the improvements which have been made by the legisla- 
ture from time to time on the system of insurances, by many wise 
statutes and salutary restrictions, and to prove that the learned 
judges of the courts, both of law and equity, by their liberal and 
equitable constructions of those statutes, and by adopting the true 
principles of commerce in their decision of the many intricate cases 
which have been brought before them, have added another pillar to 
that beautiful structure of rational jurisprudence which has deservedly 
acquired the admiration of mankind. 

a Written in 1787. 
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A PROCLAMATION. 
Victoria, R. 
Vhereas by the Customs Consolidation Act, 1853, section 150, 
3rtain goods may, by Proclamation or Order of Her Majesty in 
ouncil, be prohibited either to be exported or carried coastwise ; 
id whereas We, by and with the advice of Our Privy Council, 
Jem it expedient and necessary to prohibit the goods hereinafter 
entioned either to be exported or carried coastwise ; We, by and 
ith the advice aforesaid, do hereby order and direct, that from and 
ter the date hereof, all arms, ammunition and gunpowder, military Anns ez- 
id naval stores, and the following articles, being articles which We ported, or 
ive judged capable of being converted into, or made useful in in- ^™<^. 
easing the quantity of, military or naval stores, that is to say : 
arine engines, screw propellers, paddle wheels, cylinders, cranks, 
afts, boilers, tubes for boilers, boiler plates, fire bars, and every 
tide, or any other component part of an engine or boiler, or any 
tide whatsoever which is, can, or may become applicable for the 
anufacture of marine machinery, shall be, and the same are, hereby 
ohibited either to be exported from the United Kingdom, or 
oried coatwise. 

Given at Our Court, at Buckingham Palace, this eighteenth day 
of February, in the year of our Lord one thousand eight 
hundred and fifty-four, and in the seventeenth year of Our 
reign. 

God save the Queen. 



DECLARATION OF WAR. 



r is with deep regret that Her Majesty announces the failure of 
er anxious and protracted endeavours to preserve for Her People 
id for Europe the blessings of peace. 

The unprovoked aggression of the Emperor of Russia against the 
iblime Porte has been persisted in with such disregard of conse- 
jences, that after the rejection by the Emperor of Russia of terms 
hich the Emperor of Austria, the Emperor of the French, and 
le King of Prussia, as well as Her Majesty, considered just and 
suitable. Her Majesty is compelled by a sense of what is due to 
le honour of Her Crown, to the interests of Her People, and to the 
idependence of the States of Europe, to come forward in defence 
f an Ally whose territory is invaded, and whose dignity and inde- 
endence are assailed. 
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Her Majesty, in justification of the course she is about to pursue, 
refers to the transactions in which Her Majesty has been engaged. 

The Emperor of Russia had some cause of complaint against the 
Sultan with reference to the settlement, which His Highness had 
sanctioned, of the conflicting claims of the Greek and Latin Churches 
to a portion of the Holy Places of Jerusalem and its neighbourhood. 
To the complaint of the Emperor of Russia on this head, justice was 
done; and Her Majesty's Ambassador at Constantinople had the 
satisfaction of promoting an airangement to which no exception was 
taken by the Russian Government. 

But while the Russian Government repeatedly assured the Go- 
vernment of Her Majesty that the Mission of Prince Menchikoff to 
Constantinople was exclusively directed to the settlemenc of the 
question of the Holy Places at Jerusalem, Prince Menchikoff him- 
self pressed upon the Porte other demands of a far more serious and 
important character, the nature of which he in the first instance 
endeavoured, as far as possible, to conceal from Her Majesty's Am- 
bassador. And these demands, thus studiously concealed, affected 
not the privileges of the Greek Church at Jerusalem, but the posi- 
tion of many millions of Turkish subjects in their relations to their 
Sovereign the Sultan. 

These demands were rejected by the spontaneous decision of the 
Sublime Porte. 

Two assurances have been given to Her Majesty ; one, that the 
Mission of Prince MenchikoflF only regarded the Holy Places ; the 
other, that his Mission would be of a conciliatory character. 

In both respects Her Majesty's just expectations were disap- 
pointed. 

Demands were made which, in the opinion of the Sultan, ex- 
tended to the substitution of the Emperor of Russia's authority for 
his own, over a large portion of his subjects ; and those demands 
were enforced by a threat : and when Her Majesty learnt that, on 
announcing the termination of his Mission, Prince Menchikoff de- 
clared that the refusal of his demands would impose upon the 
Imperial Government the necessity of seeking a guarantee by its own 
power. Her Majesty thought proper that Her Fleet should leave 
Malta, and, in co-operation with that of His Majesty the Emperor of 
the French, take up its station in the neighbourhood of the Dar- 
danelles. 

So long as the nogotiation bore an amicable character Her Ma- 
jesty refrained from any demonstration of force. But when, in 
6,ddition to the assemblage of large military forces on the frontier of 
' Turkey, the Ambassador of Russia intimated that serious conse- 
quences would ensue from the refusal of the Sultan to comply with 
unwarrantable demands. Her Majesty deemed it right, in conjunc- 
tion with the Emperor of the French, to give an unquestionable 
proof of Her determination to support the Sovereign rights of the 
Sultan. 

The Russian Government has maintained that the determination of 
the Emperor to occupy the Principalities was taken in consequence 
of the advance of the Fleets of England and France. But the 
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menace of the invasion of the Turkish territory was conveyed in Count 
Nesselrode's Note to Reshid Pacha, of the ii May, and re-stated in 
his Despatch to Baron Brunnow, of the *f^^^ which announced the 
determination of the Emperor of Russia to order his troops to 
occupy the Principalities, if the Porte did not within a week comply 
with the demands of Russia. 

The Despatch to Her Majesty's Amhassador, at Constantinople, 
authorizing him in certain specified contingencies to send for tlie 
British Fleet, was dated the 31st of May, and the order sent direct 
from England to Her Majesty's Admiral to proceed to the neigh- 
hourhood of the Dardanelles, was dated the 2nd of June. 

The determination to occupy the Principalities was therefore 
taken before the orders for the advance of the combined squadrons 
were given. 

The Sultan s Minister was informed that unless he signed within 
a week, and without the change of a word, the Note proposed to 
the Porte by Prince Menchikoff, on the eve of his departure from 
Constantinople, the Principalities of Moldavia and Wallachia would 
be occupied by Russian Troops. The Sultan could not accede to so 
insulting a demand ; but when the actual occupation of the Princi- 
palities took place, the Sultan did not, as he might have done in the 
exercise of his undoubted right, declare war, but addressed a Protest 
to his Allies. 

Her Majesty, in conjunction with the Sovereigns of Austria, 
France, and Prussia, has made various attempts to meet any just 
demands of the Emperor of Russia without affecting the dignity and 
independence of the Sultan ; and had it been the sole object of 
Russia to obtain security for the enjoyment by the Christian subjects 
of the Porte of their privileges and immunities, she would have found 
it in the offers that have been made by the Sultan. But as that se- 
curity was not offered in the shape of a special and separate stipula- 
tion with Russia, it was rejected. Twice has this offer been made by 
the Sultan, and recommended by the Four Powers, once by a note 
originally prepared at Vienna, and subsequently modified by the 
Porte, once by the proposal of bases of negotiation agreed upon at 
Constantinople on the 31st of December, and approved at Vienna 
on the 13th of January, as offering to the two parties the means 
of arriving at an understanding in a becoming and honourable 
manner. 

It is thus manifest that a right for Russia to interfere in the 
ordinary relations of Turkish subjects to their Sovereign, and not 
the happiness of Christian communities in Turkey, was the object 
sought for by the Russian Government ; to such a demand the 
Sultan would not submit, and His Highness, in self-defence, de- 
clared war upon Russia, but Her Majesty, nevertheless, in conjunc- 
tion with Her Allies, has not ceased her endeavours to restore peace 
between the contending parties. 

The time has, however, now arrived when the advice and remon- 
strances of the Four Powers having proved wholly ineffectual, and 
the military preparations of Russia becoming daily more extended, it 
is but too obvious that the Emperor of Russia has entered upon a 
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course of policy which, if unchecked, must lead to the destruction of 
the Ottoman Empire. 

In this conjuncture, Her Majesty feels called upon hy regard for 
an Ally, the integrity and independence of whose empire have 
been recognised as essential to the peace of Europe, by the sym- 
pathies of Her people with right against wrong, by a desire to avert 
from Her dominions most injurious consequences, and to save Eu- 
rope from the preponderance of a Power which has violated the faith 
of Treaties, and defies the opinion of the civilised world, to take 
up arms in conjunction with the Emperor of the French, for the 
defence of the Sultan. 

Her Majesty is persuaded that in so acting she will have the 
cordial support of Her people ; and that the pretext of zeal for the 
Christian religion will be used in vain to cover an aggression under- 
taken in disregard of its holy precepts, and of its pure and beneficent 
spirit. 

Her Majesty humbly trusts that Her eflbrts may be successful, 
and that, by the blessing of Providence, peace may be re-establif*hed 
on safe and solid foundations. 

Westminster, March 28, 1854. 



DECLARATION. 

Her Majesty the Queen of the United Kingdom of Great Britain 
and Ireland, having been compelled to take up arms in support of 
an Ally, is desirous of rendering the war as little onerous as possible 
to the Powers with whom she remains at peace. 
Property of To preserve the commerce of neutrals from all unnecessary ob- 
Neutrals on struction. Her Majesty is willing, for the present, to waive a part 
board ene- ^f ^^ belligerent rights appertaining to Her by the law of nations, 
y 8 8 ips. j^ .^ impossible for Her Majesty to forego the exercise of her 
right of seizing articles contraband of war, and of preventing neutrals 
from bearing the enemy's despatches, and she must maintain the 
right of a belligerent to prevent neutrals from breaking any eflfective 
blockade which may be established with an adequate force against 
the enemy's forts, harbours, or coasts. 

But Her Majesty will waive the right of seizing enemy's pro- 
perty laden on board a neutral vessel, unless it he contraband of 
war* 

It is not Her Majesty's intention to claim the confiscation of 
neutral property, not being contraband of war, found on board 
enemy's ships, and Her Majesty further declares, that being anxious to 
Jessen as much as possible the evils of war, and to restrict its opera- 
tions to the regularly organized forces of the country, it is not her 
present intention to issue letters of marque for the commissioning of 
privateers. 

Westminster, March 28, 1854. 
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lT the Court at Buckingham- Palace^ the 29th day of March^ 1854. 
Present, The Queen's Most Excellent Majesty in Council. 

'er Majesty, having determined to afford active assistance to Her Ally, 
s Highness the Sultan of the Ottoman Empire, for the protection of 
s dominions against the encroachments and unprovoked ag<rre88ion 
' His Imperial Majesty, the Emperor of all the Russias, Her Majesty, 
erefore, is pleased, by and with the advice of Her JPrivy Council, 

order, and it is hereby ordered, that general reprisals be granted General re- 
;ainst the ships, vessels, and goods of the Emperor of all the Russias, priwl*' 
td of his subjects, or others inhabiting within any of his countries, 
rritories, or dominions, so that Her Majesty's fleets and ships shall 
id may lawfully seize all ships, vessels, and goods belonging to the 
mperor of all the Russias, or his subjects, or others inhabiting with- 

any of his countries, territories or dominions, and bring the same to 
idgmentin such Courts of Admiralty within Her Majesty's dominions, 
)ssessions, or colonies, as shall be duly commissionated to take cogni- 
mce thereof. And to that end. Her Majesty's Advocate-General, with 
le Advocate of Her Majesty in Her Office of Admiralty, are forthwith 
• prepare the draft of a Commission^ and present the same to Her 
[ajesty at this Board, authorising the Commissioners for executing the 
ffice of Lord High Admiral to will and require the High Court of Ad- 
iralty of England, and the Lieutenant and judge of the said Court, his Prize 
jrrogate or Surrogates, as also the several Courts of Admiralty within Courts. 
!er Majesty's dominions, which shall be duly commissionated to take 
)gnizance of, and judicially proceed upon, all and all manner of cap- 
ires, seizures, prizes, and reprisals of all ships, vessels, and goods, 
lat are or shall be taken, and to hear and determine the same ; and, 
jcording to the course of Admiralty and the Law of Nations, to 
Ijudge and condemn all such ships, vessels, and goods, as shall be- 
ng to the Emperor of all the Russias or his subjects, or to any others 
habiting within any of his countries, territories, or dominions : and 
ley are likewise to prepare and lay before Her Majesty, at this 
card, a Draft of such Instructions as may be proper to be sent to the 
id several Courts of Admiralty in Her Majesty's dominions, pos- 
'ssions, and colonies, for their guidance herein. 

Prom the Court at Buckingham-Palace, this twenty-ninth day of 
!arch, one thousand eight hundred and fifty- four. 

Cbanworth, C. Drumlanrig. 

Granville, P. Mulgrave. 

Argyll, C. P. S. J. Russell. 

Newcastle. Ernest Bruce. 

Bbeadalbane Sydney Herbert. 

Lansdowne. J. R. G. Graham. 

Abercorn. Stephen Lushington. 

Aberdeen. W. E. Gladstone. 

Clarendon. William Molesworth. 
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At the Court at Buckingham Palace, the 29th day of March, 1854. 
Present, The Queen's Most Excellent Majesty in Council. 

It is this day ordered by Her Majesty, by and with the advice of 
Her Privy Council, that no ships or vessels belonging to any of Her 
Majesty's subjects, be permitted to enter and clear out for any of the 
ports of Russia, until further order; and Her Majesty is further 
Embargo on pleased to order, that a general embargo or stop be made of all Rus- 
Russian gian ships and vessels whatsoever, now within or which shall hereafter 
vessels. come into any of the ports, harbours, or roads, within any of Her 
Majesty's dominions, together with all persons and effects on board 
the said ships or vessels : provided always., that nothing herein con- 
tained shall extend to any ships or vessels specified or comprised in a 
certain Order of Her Majesty in Council, dated this twenty-ninth day 
of March, for exempting from capture or detention Russian vessels 
under special circumstances ; and Her Majesty is pleased further to 
order, and it is hereby ordered, that the utmost care be taken for the 
preservation of all and every part of the cargoes on board any of the 
said ships or vessels, so that no damage or embezzlement whatever 
be sustained ; and the Right Honourable the Lords Commissioners of 
Her Majesty's Treasury, the Lords Commissioners of the Admiralty, 
and the Lord Warden of the Cinque Ports, are to give the necessary 
directions herein as to them may respectively appertain. 

C. C. Grevillb. 



At the Court at Buckingham-Palace, the 29th day of March, 1854. 
Present, The Queen's Most Excellent Majesty in Council. 

Her Majesty being compelled to declare War against His Impe- 
rial Majesty, the Emperor of all the Russias, and being desirous to 
lessen as much as possible the evils thereof, is pleased, by and with 
the advice of Her Privy Council, to order, and it is hereby ordered, 
that Russian merchant vessels, in any ports or places within Her 
Majesty's dominions, shall be allowed until the tenth day of May 
next, six weeks from the date hereof, for loading their cargoes and 
departing from such ports or places ; and that such Russian merchant 
vessels, if met at sea by any of Her Majesty's ships, shall be permit- 
ted to continue their voyage, if on examination of their papers it shall 
appear that their cargoes were taken on board before the expiration 
of the above term. Provided, that nothing herein contained shall ex- 
tend, or be taken to extend, to Russian vessels having on board any 
officer in the Military or Naval Service of the enemy, or any article 
prohibited or contraband of war, or any despatch of or to the Russian 
Government. 

And it is hereby further ordered by Her Majesty, by and with the 
advice of Her Privy Council as aforesaid, that any Russian Merchant 
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Bssel which, prior to the date of this order, shall have sailed from 
ly foreign port hound for any port or place in Her Majesty's do- 
inions, shall he permitted to enter such port or place and to dis- 
arge her cargo, and afterwards forthwith to depart without molesta- 
m, and that any such vessel, if met at sea by any of Her Majesty's 
ips, shall be permitted to continue her voyage to any port not 
Dckaded. 

And the Right Honourable the Lords Commissioners of Her Ma- 
tty's Treasury, the Lords Commissioners of the Admiralty, and the 
»rd Warden of the Cinque Ports, are to give the necessary directions 
rein as to them may respectively appertain. 

C. C. Greville. 



By the Queen, 

A PROCLAMATION. 
Victoria R. 
HEREAS by Our Order in Council, bearing date the twenty-ninth 
y of March, one thousand eight hundred and fifty-four, We have 
dered that general reprisals be granted against the ships, goods, and 
bjects of the Emperor of all the Russias, his subjects, or others in- 
ibiting within any of his countries, territories, or dominions (save 
id except any vessels to which Our license has been, or may be 
anted, or which have been directed to be released from the em- 
irgo, and have not since arrived at any foreign port), so that Our 
3ets and ships shall and may lawfully seize all ships, vessels,and goods 
^longing to the Emperor of all the Russias or his subjects, or others 
[habiting within any of his countries, territories, or dominions, and 
ring the same to judgment in any of the Courts of Admiralty within 
ur dominions, duly authorised and required to take cognizance 
lereof. We do hereby order and direct that the nett produce of all 
3ch prizes taken by any of Our ships or vessels of war (save and 
wept when they shall be acting on any conjunct expedition with 
'ur Army, in which case We reserve to ourselves the division and Distribution 
isiribution of all prize and booty taken^ and also, save and except as ®^ ?"*«*• 
ereinafter mentioned), shall be for the entire benefit and encourage- 
lent of Our flag officers, captains, commanders, and other commis- 
oned officers in our pay ; and of all subordinate warrant, petty, and 
on-commissioned officers, and of the seamen, marines, and soldiers 
n board Our said ships and vessels at the time of the capture, after 
le same shall have been to Us finally adjudged lawful prize. 
Whenever any prize shall be taken by any of Our fleets, squadrons, 
lips, or vessels of war, whilst acting in conjunction with any fleet, 
[uadron, ships, or vessels of war belonging to any other Power or 
owers in alliance with Us, Our High Court of Admiralty, or the 
ice-Admiralty Court within Our dominions adjudicating thereon, 
lall apportion to such Ally or Allies, a share or shares of the pro- 
teds of such piize or prizes, proportionate to the number of officers 
id men, &c., present and employed on the part of such Ally or 
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Allies, as compared with the niimher of officers and meti, &c. present 
and employed on Our hehalf in such capture or captures, without re- 
ference to their respective ranks ; and the share or shares so set apart 
for such Ally or Allies, shall be transmitted to such persons as may 
be duly authorised on behalf of such Ally or Allies to receive the 
same. 

Ships or vessels being in sight of the prize, as also of the captbi-j 
under circumstances to cause intimidation to the enemy and encou- 
ragement to the captor, shall be alone entitled to share as joint 
captors. 

After having deducted the portion set apart as aforesaid for Our 
Allies, a distribution, so far as regards Her Majesty's Forces, shall be 
as follows : 

The flag officer or officers shall have one twentieth part of the 
whole nett proceeds arising from prizes captured from the enemy, by 
any of the ships or vessels under his or their command, and of the 
rewards conferred for the same, according to the following conditions 
and modifications, save and except as hereinafter provided and di- 
rected, that is to say : 

When there is but one flag officer, he shall have the entire one- 
twentieth part; when two flag officers shall be sharing together, the 
chief shall have two-thirds, and the other flag officer shall have the 
remaining one-third of the one-twentieth part ; and when there shall 
be more than two flag officers, the chief shall have one half of the 
said one-twentieth part, and the remaining half shall be equally 
divided among the junior flag officers ; commodores of the first class 
and captains of the fleet to share as flag officers : provided always that 
no flag officer, unless actually on board any of Our ships or vessels of 
war, and at the actual taking, sinking, burning, or otherwise destroy- 
ing any ship or ships of war, privateer or privateers, belonging to the 
enemy, shall share in the distribution of any head money or bounty 
money granted as a reward for taking, sinking, burning, or otherwise 
destroying any such ship or vessel of the enemy. 

That no flag officer commanding in any port in the United King- 
dom shall share in the proceeds of any prize captured from the 
enemy, by any ship or vessel which shall sail from or leave such port 
by order of the Lord High Admiral, or of Our Commissioners for 
executing the Office of Lord High Admiral. 

That when ships or vessels under the command of several flag 
officers belonging to separate stations shall be joint captors, each flag 
officer shall receive a proportion of the one-twentieth part according 
to the number of officers and men present under the command of 
each such flag officer ; and when any ship or vessel under orders 
from the Lord High Admiral, or from Our Commissioners for execut- 
ing the Office of Lord High Admiral, are joint captors with other 
ships or vessels, under a flag or flags, the like regulations as to the 
apportionment of the flag share to the flag officer or officers is to bo 
observed. 

With reference to flag officers, it is to be noted : that when an in- 
ferior flag officer is sent to reinforce a superior officer on any statioa, 
the superior flag officer shall not share in any prize taken by the in- 
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ferior flag officer before he has arrived within the limits of that sta- 
tion, unless the inferior officer shall have received some order directly 
from, and shall he acting in execution of some order issued by, such 
superior flag officer. 

No chief flag officer quitting any station, except upon some definite 
Digent service, and with the intention of returning to the station as 
3oon as such service is performed, shall share in any prize taken by 
Our ships or vessels left behind, after he has passed the limits of the 
station, or after he has surrendered the command to another flag 
)fficer appointed by the Admiralty to command in chief upon such 
(tation. 

An inferior flag officer quitting any station (except when detached 
}y orders from his commander-in-chief upon a special service, accom« 
)anied with orders to return to such station as soon as the service 
IS 8 been performed), shall have no share in prizes taken by the ships 
ind vessels remaining on the station, after he has passed the limits 
hereof. In like manner, flag officers remaining on such station shali 
lot share in the prizes taken by such inferior officer, or by ships or 
ressels under his immediate command, after he has quitted the limits 
>f the station, except he has been detached as aforesaid. 

A commander-in-chief or other flag officer belonging to any station 
(hall not share in any prize or prizes, taken out of the limits of that 
station by any ship or vessel under the command of a flag officer of 
my other station, or imder orders from Our Commissioners of the 
Admiralty, unless such commander-in-chief or flag officer is expressly 
iuthorised by Our said Commissioners to take the command of that 
ttation in which the prize or prizes is or are taken, and shall actually 
lave taken upon him such command. 

Every commodore having a captain under him shall be esteemed a 
lag officer vrith respect to the twentieth part of prizes taken, whether 
le be commanding in chief or serving under command. 

Tbe first captain to the admiral and commander-in-chief of Our 
Keet, and ako the first captain to any flag officer appointed to com- 
cnand a fleet of ten ships of the line or upwards, shall be deemed to 
be a flag officer for the purpose of sharing in prize, and shall be en- 
titled to share therein as the junior flag officer of such fleet. 

Any officer on board any of Our ships of war at the time of cap- 
turing any prize or prizes, who shall have more commissions than one, 
shall be entitled only to share in such prize or prizes according to the 
share allotted to him by the above-mentioned distribution in respect 
to his superior commission or office. 

And with reference to other officers it is to be noted : — that a cap- 
tain, commander, or other commanding officer of a ship or vessel, 
^lall be deemed to be under the command of a flag, when he shall 
kave received some order from, or be acting in the execution of some 
order issued by, a flag officer, whether he be, or be not within the 
limits of the station of such flag officer ; and in the event of his being 
directed to join a flag officer on any station he shall be deemed to be 
Under the command of such flag officer from the time when he arrives 
iiithin the limits of the station, which circumstance is always to be 
iareftilly noted in the log book ; and it shall be considered that he 

d 
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continues under the flag officer of such station, until he shall have re- 
ceived some order directly from or be acting in the execution of some 
order issued by some other flag officer, duly authorised, or by the Lord 
High Admiral, or Our Commissioners for executing the Office of Lord 
High Admiral. 

And We hereby direct, that the captain, commander, lieutenant 
commanding, master commanding, or any other officer, duly com- 
manding any ship, sloop or vessel of war, singly taking any prae 
from the enemy, that is to say, the officer actually in command at the 
time, shall have one-eighth of the remainder, or if there is no flag, 
one- eighth of the entire nett proceeds, except that if the single captur- 
ing ship be a rated ship, having a commander under the captain, the 
commander shall take a portion of the one-eighth part, as if he were 
commander of a sloop, according to the proportion herehiafter set 
forth ; and if more than one commanding officer of the same rank of 
command shall be entitled to share as joint captors, the one-eighth 
shall be equally divided between them; but when captains, com- 
manders, lieutenants commanding, and masters commanding respe(^- 
tively Our ships and vessels of war, and commanders under captains 
in rated ships shall share together in whatever variety of combination, 
the one-eighth shall be so divided into parts for a graduated appor- 
tionment as to provide for each captain receiving six parts; each 
commander of a sloop, or commander under a captain in a rated ship, 
three parts ; and each lieutenant commanding, or master command- 
ing, or other officer actually commanding a small vessel of war, t\eo 
parts ; which We hereby direct shall be the proportion in which they 
shall respectively share : commodores of the second class and field 
officers of marines, or of land forces serving as marines, doing duty 
as fleld officers, above the rank of major to share as captains ; and 
field officers of marines, or of land forces serving as marines, and 
doing duty in the rank of major, to share as commander of sloops. 

And we further direct, that after provision shall thus have been 
made for the flag share (if any) and for the portion of the com* 
manding officer or officers, and others, as above specified, the re- 
mainder of the nett proceeds shall be distributed in ten classes, so 
that each officer, man, and boy, composing the rest of the comple- 
ments of Our ships, sloops, and vessels of war, and actually on board 
at the time of any such capture, and every person present and assist* 
ing, shall receive shares or a share according to his class, as set forth ^ 
in the following scale : — 

First Class. — Master of the fleet, inspector of steam machinery 
afloat, when embarked with a fleet, medical inspector, or deputy niedi- 
cal inspector, when embarked with a fleet, forty-five shares each. 

Second Class. — Senior lieutenants of a rated ship, not bearing » 
commander, under the captain, secretary to the admiral of the fleet 
or admiral commanding in chief: — Thirty-five shares each. 

Third Class.— Sea lieutenant, master, captain of marines, of marin*" 
artillery, or of land forces doing duty as marines, whether havii^t 
higher brevet rank or not, secretary to an admiral, or to a commodore 
of the first class, not commanding in chief, chief engineer : — Twenty- 
eight shares each. 
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Fourth Class. — Lieutenant or quartermaster of marines, lieutenant 
of marine artillery, lieutenant, quartermaster, or ensign, of land forces 
doing duty as marines, secretary to a commodore of the second class, 
chaplain, surgeon, paymaster, naval instructor, mate, assistant-sur- 
geon, second master, clerk in charge, passed clerk, assistant engineer, 
gunner, boatswain carpenter : — Eighteen shares each. 

Fifth Class. — Midishipman, master's assistant pilot clerk (not 
passed), master-at-arms, chief gunner s mate, chief boatswain s mate, 
chief carpenter s mate, chief captain of the forecastle, admiral's cox- 
swain, chief quartermaster, seaman's schoolmaster, ship's steward, 
ship's cook : — Ten shares each. 

Sixth Class. — Naval cadets, clerk's assistant, captain's coxswain, 
ship's corporal, quartermaster, gunner's mate, boatswain's mate, 
captain of the forecastle, captain of the afterguard, captain of the 
hold, captain of the maintop, captain of the foretop, coxswain of the 
launch, sailmaker, ropemaker, caulker, leading stoker, blacksmith^ 
sergeant of marines, of marine artillery, or of land forces doing duty 
as marines : — Nine shares each. 

Seventh Class. — Captain of the mast, captain of the mizentop, 
yeomen of the signals, coxswain of the barge, coxswain of the pin- 
nace, coxswam of the cutter, second captain of ^ the forecastle^ 
second captain of the maintop, second captain of the foretop, second 
captain of the afterguard, sailmaker's mate, caulker's mate, musician, 
cooper, annourer, corporal of marines or of land forces doing duty 
as marines, bombardier of marine artillery, head krooman : — Six 
shares each. 

Eighth Class. — Leading seamen, shipwright, second captain of the 
hold, able seaman, carpenter's crew, sailmaker's crew, cooper's crew, 
armourer's crew, yeoman of the store-rooms, steward's assistalit^' 
ordinary seaman, blacksmith's mate, private and fifer of marines^ 
or of land forces doing duty as marines, gunner of marine artillery, 
painter, stoker, coal-trimmer, second head krooman, sick berth 
attendant, bandsman, tailor, botcher : — Three shares each. 

Ninth Class. — Cook's mate, ship's steward's boy, admiral's do- 
mestic, superintendent's domestic, admiral's steward and cook, cap- 
tain's steward and cook, wardroom and gunroom steward and cook, 
subordinate officer's steward and cook, commander's servant, secre- 
tary's servant, second class ordinary seaman, assistant stoker, barber, 
boy of the first class, first and second class krooman, supernume- 
raries, except as hereinafter provided, persons borne merely as pas- 
sengers, and not declining to render assistance on occasion of cap- 
ture : — Two shares each. 

Tenth Class : — Boy below first class : — One share. 

All supernumeraries holding ranks in the service above the ranks 
or ratings specified in the fifth class of this Our Proclamation, who 
have been ordered to do duty in any of Our ships or vessels, by the 
Lord High Admiral, or by Our Commissioners for executing the Office 
of Lord High Admiral, by the senior officer of the fleet or squadron, 
or if none senior, then by the captain or commanding officer of the 
capturing ship or vessel, if not by special authority employed in 
higher capacities, shidl share according to the rank which they 
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respectively hold in the service ; but in all cases to qualify them for 
80 sharing, and not merely as supernumeraries in the ninth class, 
due notation of their being thus respectively ordered to do duty must 
have been made on the muster-books. 

And with respect to supernumeraries of ratings in the service, 
below the denominations of those specified in the fourth class of this 
Our Proclamation, and who at full victuals are engaged in the 
ordinary duties of the ship, it is Our will and pleasure that they 
shall always share according to the ratings which they bear in the 
service. 

And, in order that Our Royal intentions herein may be duly 
carried into effect, We further direct that when any capture is 
made from the enemy, the captains or commanding officers of Our 
ships or vessels of war making the same shall transmit, or cause to 
be transmitted, as soon as may be, to the Secretary to the Admiralty, 
a true and perfect list of all the officers, seamen, and marines, soldiers 
and others, who were actually on board on the occasion, accompanied 
by a separate list, containing the names of those belonging to the 
crew who were absent on duty or otherwise at the time, specifying 
the cause of such absence, each list to contain the quality of the 
service of each person, together with the respective descriptions of 
men, taken from the description book of the ship or vessel, and 
their several ratings, to be subscribed by the captain or commanding 
officer, and three or four more of the chief officers on board. 

And when the list of those actually on board, and the separate 
list of persons absent, though belonging to the ship or vessel, shall 
have been verified, on examination with the muster books lodged as 
official records, the Accountant-General of Our Navy shall, upon 
request, grant to the agent or agents, nominated or appointed by the 
captors, a certificate that such lists are correct, or have been cor- 
rected, as occasion may require, in order that distribution of the 
prize or other proceeds may be duly made. 

And in the event of difficulty arising with respect to any of the 
regulations hereby ordered, or if any case should occur not herein 
provided for, or not sufficiently provided for. We are pleased hereby 
to authorize the Lord High Admiral, or Our Commissioners for 
executing the Office of Lord High Admiral, for the time being, to 
issue such directions thereupon as may appear just and expedient, 
which directions shall have the same force and effect as if specially 
provided for in this Our Royal Proclamation. 

Given at Our Court at Buckingham Palace, this twenty-ninth day 
of March, in the year of our Lord one thousand eight hundred 
and fifty-four, and in the seventeenth year of Our reign. 

God save the Quben. 
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At the Council-Chamber, Whitehall, the 11th day of April, 
1854. 

By the Lords of Her Majesty's Most Honourable Privy Council. 

The Lords of the Council having taken into consideration certain 
applications for leave to export arms, ammunition, military and naval 
stores, &c., being articles of which the exportation is prohibited by Exportation 
Her Majesty's Proclamation of February eighteenth, one thousand of arms, &c 
eight hundred and fifty-four ; their Lordships are pleased to order, 
and it is hereby ordered, that permission should be granted by the 
Lords Commissioners of Her Majesty's Treasury to export the articles 
so prohibited to be carried coastwise to ports in the United Kingdom 
and likewise to all places in North and South America, except the 
Russian possessions in North America ; to the coast of Africa, West 
of the Straits of Gibraltar, and round the South and East coast of 
Africa; to the whole coast of Asia not within the Mediterranean 
Sea or the Persian Gulf, and not being part of the Russian territories ; 
to the whole of Australia, and to all British colonies within the limits 
aforesaid, upon taking a bond from the persons exporting such pro- 
hibited articles that they shall be landed and entered at the port of 
destination ; and that all further permission to export such articles to 
other parts of the world be only granted upon application to the 
Lords of the Council at this Board. C. C. Gbbville. 

At the Court at Windsor, the 15th day of April, 1854. Present, 
The Queen's Most Excellent Majesty in Council. 

Whereas Her Majesty was graciously pleased, on the twenty-eighth 
day of March last, to issue Her Royal Declaration in the following 
terms : 

" Her Majesty the Queen of the United Kingdom of Great Britain 
and Ireland, having been compelled to take up Arms in support of 
an Ally, is desirous of rendering the War as little onerous as possible 
to the Powers with whom she remains at Peace. 

" To preserve the commerce of neutrals from all unnecessary ob- 
struction. Her Majesty is willing, for the present, to waive a' part of 
the belligerent rights appertaining to Her by the law of nations. 

" It is impossible for Her Majesty to forego the exercise of Her 
Right of seizing articles contraband of war, and of preventing neu- 
trals from bearing the enemy's despatches, and she must maintain 
the right of a belligerent to prevent neutrals from breaking any 
effective blockade which may be established with an adequate force 
against the enemy's forts, harbours, or coasts. 

" But Her Majesty will waive the right of seizing enemy's pro- 
perty laden on board a neutral vessel, unless it be contraband of war. 

" It is not Her Majesty's intention to claim the confiscation of 
neutral property, not being contraband of war, found on board 
enemy's ships ; and Her Majesty further declares, that being anxious 
to lessen as much as possible the evils of war, and to restrict its 
operations to the regularly organized forces of the country, it is not 
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Her present intention to issue letters of marque for the commission- 
ing of privateers/* 
Property Now it is this day ordered, by and with the advice of Her Privy 

Dnteaneu- Council, that all vessels under a neutral or friendly flag, being neutral . 
^* or friendly property, shall be permitted to import into any port or 
place in Her Majesty's dominions all goods and merchandise what- 
soever, to whomsoever the same may belong ; and to export from 
any port or place in Her Majesty's dominions to any port not 
blockaded, any cargo or goods, not being contraband of war, or not 
requiring a special permission, to whomsoever the same may belopg. 
And Her Majesty is further pleased, by and with the advice of 
Her Privy Council, to order, and it is hereby further ordered, that, 
save and except only as aforesaid, all the subjects of Her Majesty 
and the subjects or citizens of any neutral or friendly State shall and 
may, during and notwithstanding the present hostilities with Russia, 
freely trade with all ports and places wheresoever situate, which 
shall not be in a state of blockade, save and except that no British 
vessel shall under any circumstances whatsoever, either under or by 
virtue of this Order, or otherwise, be permitted or empowered to 
enter or communicate with any port or place which shall belong to 
or be in the possession or occupation of Her Majesty's enemies. 

And the Right Honourable the Lords Commissioners of Her 
Majesty's Treasury, the Lords Commissioners of the Admimlty, the 
Lord Warden of the Cinque Ports, and Her Majesty's Principal 
Secretary of State for War and the Colonies, are to give the neces- 
sary directions herein as to them may respectively appertain. 

C. C. Grevillb. 

At the Court at Windsor, the 15th day of April, 1854. Present, 
The Queen's Most Excellent Majesty in Council. 

Whereas by an Order of Her Majesty in Council, of the twenty- 
ninth of March last, it was amongst other things ordered, " that any 
Russian merchant vessel which prior to the date of this Order shall 
have sailed from any foreign port, bound for any port or place in 
Her Majesty's dominions, shall be permitted to enter such port or 
place and to discharge her cargo, and afterwards forthwith to depart 
without molestation, and that any such vessel, if met at sea by any 
of Her Majesty's ships, shall be permitted to continue her voyage to 
any port not blockaded. 

And whereas Her Majesty, by and with the advice of Her said 
Council, is now pleased to alter and extend such part of the said 
Order, it is hereby ordered, by and with such advice as aforesaid, as 
follows; that is to say: — that any Russian merchant vessel which, 
prior to the fifteenth day of May, one thousand eight hundred and 
fifty- four, shall have sailed from any port of Russia, situated either 
in or upon the shores or coasts of the Baltic Sea or of the White 
Sea, bound for any port or place in Her Majesty's dominions, shall 
be permitted to enter such last-mentioned port or place, and to dis- 
charge her cargo, and afterwards forthwith to depart without moles- 
tation ; and that any such vessel, if met at sea by any of Her 
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Majesty's ships, shall be permitted to continue her voyage to any 
port not blockaded. 

And Her Majesty is pleased, by and with the advice aforesaid, 
further to order, and it is hereby further ordered, that in all other 
respects Her Majesty's aforesaid Order in Council, of the twenty- 
ninth day of March last, shall be and remain in full force, effect, and 
operation. 

And the Right Honourable the Lords Commissioners of Her 
Majesty's Treasury, the Lords Commissioners of the Admiralty, and 
the Lord Warden of the Cinqne Ports, are to give the necessary 
directions herein as to them may respectively appertain. 

C. C. Gbeville. 
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CHAPTER I. Chap.L 

POLICY. 

is the name given to the instrument by which the con- 
indemnity is effected between the insurer and insured ; and 
)t, like most contracts, signed by both parties, but only 
insurer, who on that account, it is supposed, is denominated 
;rwriter. Notwithstanding this, there are certain conditions, 
h we shall hereafter have occasion to speak, to be performed 
by the person not subscribing, as by the underwriter, other- 
e policy will be void. Of policies there seems to be two Kinds of. 
valued and open policies ; and the only difference between 
i this, that in the former, goods or property insured are 
at prime cost, at the time of effecting the policy ; in the 
the value is not mentioned : that in the case of an open 
the compensation must be ascertained by evidence : in a 
policy, the agreed total value is conclusive; each party having 
conclusively admitted that this fixed sum shall be that 
he assured is entitled to receive, in case of a total loss, 
licy of insurance is commonly called a contract of indemnity. Character 
contract of indemnity ; but such a description must be taken of. 
is qualification, that the parties may agree beforehand in 
ing the value of what is insured bv way of liquidated 
s.« 

3 policy be not worded as the parties to it really intended, the Reform o£ 
I may, on proper proof, be rectified, in a Court of Equity; 
ter the loss has happened.'' In a Court of Law, the Ian- Alteiation. 
jf the policy is conclusive; no parol evidence being there 
ble to contradict or vary it.*' 

ig «. Manning, 6 C. B. 391. « Kaines v. Kn'ghtley, Skin. 54; 

kle». R. E.A.Co.,1 Ves.317i Weston «. Ernes, 1 Taunt. 115. 
V. L. A. Co., 1 Atk. 545. 
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Park on /«- -^ contemporaneous slip is deemed a part of the policy itself.* 

suranoe. It has often happened, and may often happen again, that an 
Altention. alteration has been made in the policy, whilst it was tn fieri, and 
effect of, at times, even after subscription. Now, an alteration of a written 
contract is of two kinds,^ that is to say, material or immaterial ; in 
other words, it either introduces new matter increasing the risk,^ or 
it does not.*^ A material alteration unauthorised, avoids the policy ; 
an immaterial alteration does not affect it. The assent of the under- 
writer is usually expressed by his initials opposite the new matter ; 
but it may be »o, by a memorandum indorsed on the policy 
itself, or by a separate writing.* The underwriter may thus estop 
himself from taking the objection of alteration. It is, so far, a new 
contract, that the declaration need not notice the original stipula- 
tion ; he has made the altered instrument his own.^ Though 
estopped, by his written assent, from objecting to the alteration, as 
such, the underwriter is not thereby estopped from saying that the 
policy is not binding on him, by reason of the Stamp Acts,^ The 
statute law does not, I should observe, prohibit an alteration after 
the policy is underwritten, nor require any additional stamp-duty, 
by reason of such alteration, if such alteration be made before notice 
of the determination of the risk originally insured,^ and the pre- 
mium exceed the rate of 10^. per cent, on the sum insured ; and so 
that the thing insured shall remain the property of the same person ;^ 
and so that such alteration shall not prolong the term insured beyond 
the period of twelve calendar months; and if no additional or 
further sum shall be insured by reason or means of such alteration. 
Property in A policy of insurance is but a chose in action ; and does not pass 
Policy. merely by an assignment of the ship.^ When effected, it becomes the 
property of the insured'; and if it be wrongfully withheld, either by 
the broker employed by him to effect it, or by any other person to 
whose hands it may happen to come, he may maintain an action 
for it, as well as for any other species of property. Thus an 
action of trover was brought against the defendants for two poli- 
cies of insurance. The defendants were brokers, who had written 
to the plaintiff, the master of a vessel, that they had got two 
policies effected ; the one on account of the plaintiff's clothes and 
wages, the other on account of the owners, and that the under- 
writer was Mr. Newnham. A loss having happened, the defendants 
produced a policy, underwritten by one J. S., only insuring the ship, 
in which the plaintiff had no interest. Lord Mansfield. — "I shall 
consider the defendants as the actual insurers, and therefore the 
plaintiff must prove his interest and loss." The defence set up was, 
that the letter above stated in evidence was written by the de- 

» Heath v. Durant, 11 M. & W. 440. ' Robinson v, Tobin, I Stark. 336. 

*» See Masters. Miller, 1 Smiths L. C. « 35 Geo. 3, c. 63, s. 13; 7 & 8 Vict 

467. c. 21. 

« Langhom v, Cologan, 4 Taunt 330; ^ Kensington v. Inglis, 8 East, 290; 

Fairlie v. Christie, 7 Taunt. 419; For- Ramstrom t>. Bell, 5 M. & S. 267 ; Brockel- 

shaw V. Chabert, 3 B. & B. 158. bank v. Sugrue, 1 B. & Ad. 81. 

^ Sanderson v, Symond8,l B. & B. 426. » Hill v. Patten, 8 East, 373. 

« See Reed v, Deere, 7 B. & C. 261. k Powles «. Innes, 11 M. & W. 18. 
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fendants* clerk throagh mistake ; and it was said, that trover could -Chap. I. 
not be maintained for that which never existed : but his Lordship 
would not suffer the defendants now to contradict their own repre- 
sentation ; and the plaintiff accordingly had a verdict to the amount 
of his interest, the premium being deducted.* 

It is material to observe, that policies of insurance, though Written 
called written instruments^ are, for the convenience of trade, and the clauaes. 
dispatch of business, generally printed, leaving blanks for the inser- 
tion of names and all other requisites. This being the case, it is fre- 
quently necessary to insert written clauses, in order to express the 
meaning of the parties to the contract, which, from some particular 
circumstances, the printed form may not sufficiently explain. These 
written clauses and conditions, thus inserted, are to be considered 
as the real contract; the court will look to them to iind out the 
intention of the parties, and will consequently suffer such conditions 
to control the printed words in policies of insurance.^ 

Having premised thus much of policies in general, it may be 
proper to consider this subject in a threefold point of view : 1, what 
persons may be insurers ; 2, what things may be insured ; d» what 
the requisites of a policy are. 

1. IVhat persons may be insurers. It should seem, that, by the Who may 
common law and usage of merchants, any person whatever might ^ inrareri. 
be an insurer, however unable he might be, from poverty, to make 

up the losses insured against, provided the merchant was weak 
enough to trust to such a security. In process of time, however, 
there were so many who made a show of great wealth, in order to 
deceive the honest and unsuspicious trader out of his premiums, and 
who were in insolvent circumstances, that it became an object of 
national concern and parliamentary interference. With this ob- 
ject, the 6 Geo. 1 , c. 18, restrained all other corporations or bodies 
politic, except those to be thereby chartered {The Royal Exchange 
Assurance and The London Assurance), and all societies or partner- 
ships, or persons acting in any society or partnership, from effecting 
marine insurances ; and lending money on bottomry. But this was 
repealed by the 5 Geo. 4, c. 114. So that, in this respect, the 
common law prevails, as before. It has recently been decided that 
the 35 Geo. 3, c. 68, s. 11, does not require the name of every 
individual underwriter constituting the assuring firm to be expressed 
in the policy.*^ 

2. What things may be insured, I beg leave here to premise. What may 
that I do not mean, at present, to go into the question of insurance, ^ insured, 
upon interest or no interest, having reserved that for the subject of 

a distinct chapter. My design, in this place, is only to show what 
kinds of property are the subject of insurance, upon the supposition 
that every person making insurance is interested in the goods, as 
the law requires. 

• Harding v. Carter; Sitt. at Guildh. 99. As to power of Directors to hind 

E. vac. 1781. shareholders of a registered company, and 

^ See Robertson v, French, 4 East, Rep. to insert a clause making the funds alone 

130; post, Ch. II. responsible. Halket v. The M. T. Ass., 

« Reid V. Allen, 4 Exch. 335; see 13 Q. B. 960. 

alio HaUett v. Dowdall, 21 L. J. Q. B. b ^ 
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Park M /»- The most frequent subjects of marine insurance are ships, goods, 
turance, merchandises, the freight * or hire ** of ships, profits to arise from 
the Sale of goods (in which the insurer has a present interest^), pas- 
sage-money,*^ a lien on goods,' and the like. But although insurances 
upon such property as we have just enumerated, most frequently 
occur in practice, yet in the law-books we meet with cases which 
can hardly fall within any of those descriptions.' Thus bottomree 
and respondentia are a particular species of property which may be 
the subject of insurance. But then it must be particularly expressed 
in the policy to be respondentia interest ; for, under a general insurance 
on goods, the party insured cannot recover money lent on bottomree.^ 
Such has been, and is, at this day, the established usage of mer- 
chants. But money expended by the captain for the use of the 
ship, and for which respondentia interest was charged, may be reco- 
vered under an insurance on goods, specie, and effects, provided the 
usage of the trade, which in matters of insurance is always of great 
weight, sanctions it.** 
Policy on ^7 ^^^ marine regulations of most, if not of all, the trading 
•eamen*! powers in Europe, insurances upon the wages of seamen are for- 
wagei. bidden ;* a regulation founded in wisdom and sound policy. It is 
also the spirit of the British law expressed in the ship's articles i^ 
and, above all, in making wages depend, as they genereJly do, on the 
earning of freight. The sailors are thereby interested in the return 
of the ship ; they will, on that account, be prevented from desert- 
ing it when abroad, from leaving it unmanned, and in times of 
danger, arising either from perils of the sea, or the attacks of an 
enemy, will be more anxious for its preservation. But these good 
effects would be entirely defeated, if insurance on their wages, or upon 
any commodity which they are to receive at the end of the voyage in 
lieu of wages,* were to be permitted; for to whatever cause the loss 
might be attributed, they would still be secure. However, it should 
seem that this regulation does not mean to prevent mariners from in- 
suring those wages which they are intitled to receive abroad, or goods 
which they have purchased with those wages in order to bring them 
home ; but, in such a case, they are to be considered in the same 
light with other men.'" Again, these prohibitions do not extend 
to the masters of ships ; and therefore it has been held that an in- 
surance on the commission, privileges, &c., of the captain of a ship 
in the African trade was legal.^ 



* Flint V, Flemyng, 1 B. & Ad. 48; 
Chapman v. Benson, 8 C. B. 950. 

* See Ellis v, Lafone, 8 Exch. 554, 
a part of freight advanced. Winter v, 
Haldimand, 2 B. & Ad. 649. 

« Stockdale v. Dunlop, 6 M. & W. 
232. M^Swiney v. Royal Exch. Ass. 
Co., 14 Q. B. 660. The ship's earnings, 
or the profit which an owner derives 
f)rom carrying his own goods in his own 
ship, may be insured under the name of 
freight, 1 B. & Ad. 48 ; and Devaux v. 
Janson, 5 N. C. 519. 

15 & 16 Vict, c 44, 1.51. 



« Briggs V, Merchant Traders' Ass., 
13 Q. B. 167. 

^ See Stainbank v. Penning, 11 C. B. 
51, affd. in Error; and post, Ch. XIV. 
and XV. 

■ Glover v. Black, 3 Burr. 1394. 

^ Gregory t>. Christie, 3 Dougl. 419, 
dist. Stainbank v. Feiming, 11 C. B. 89. 

' 1 Magens, 1 8 ; Code de Commerce, 
b.2, tit. 10,s. I. 

k 7&8Vict.c.ll2. 

* Webster v. De Tastet, 7 T. R. 157. 

" Carter v, Boehm, 3 Burr. 1905. 

' King t». Glover, 2 N. R. 206. 
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An opinion seems to have prevailed, that a shipowner coald not Chap. T. 
recover from an underwriter the value of goods stowed on deck; 
such a mode of stowage heing looked upon as calculated to ohstruct On deck 
the management of the vessel, and increase the risk of navigation. ^"Igo* 
But it is now clear that if such a mode of stowage be conformable 
to the usage of the trade, the underwriter is liable on the policy. 
Deck stowage is one thing, improper stowage is another.^ Deck 
stowage is, however, sometimes expressly prohibited by Act of Par- 
liament, as by The Customs' Consolidation Act, 1853 (16 & 17 Vict, 
c. 107, 8. 171) : in that case the policy would be void. 

Z. Of the requisites of a policy. The form of a policy, now used Requisite! 
in London, is nearly the same which was adopted 200 years ago, of policy. 
as may be collected from Malyne ;^ but its antiquity cannot preserve 
it from just censure, it being very irregular and confused, and fre- 
quently ambiguous, from making use of the same words in~ dif- 
ferent senses. The essentials in the contract of insurance are : 1, 
the name of the person for whom the insurance is made ; 2, the 
names of the ship and master ; 3, whether they are ships, goods, 
or merchandises, upon which the insurance is made ; 4, the name of 
the place where the goods are laden, and whither they are bound ; 
5, the time when the risk begins, and when it ends ; 6, all the 
various perils and risks which the insurer takes upon himself; 7, the 
consideration, or premium, paid for the risk or hazard run ; 8, the 
month, day, and year, on which the policy is executed ; 9, the 
stamps required by Act of Parliament. Of each of these in their 
order. 

1 . Of the name of the person insured. It was formerly very much 
the practice to effect policies of insurance in blank, as it was called, 
that is, without specifying the names of the persons for whose use 
and benefit, or on whose account, such insurances were made ; a 
practice which had been found in many respects to be mischievous, 
and productive of great inconveniences. These evils were remedied 
at a very early period in Genoa and France by the marine ordinances 
of those countries, which required the name of the person insured 
to be inserted in the policy, and whether he was to be considered 
in the capacity of principal or factor.^ In England a similar re- 
gulation took place in the year 1774,^ with respect to insurances 
upon lives ; but it was not till the year 1 785 that any provision was 
made for this evil in policies upon ships and merchandises. This 
was done by the 25 Geo. 3, c. 44 ; but it was repealed by the 
28 Geo. 3, c. 56 : this declares that it shall not be lawful to e£fect 
any policy upon any ship, without first inserting in such policy the 
name or names* or the usual style and firm of dealing of one or 
more of the persons interested in such insurances : or without, in- 
stead thereof, first inserting or causing to be inserted in such policy 
or policies of insurance, the name or names of the usual style and 
firm of dealing of the consignor or consignors, consignee or con- 

• Mil ward v, Hibbert, 3 Q. B. 120. ^ 14 Geo. 3, c. 48. 

»> Malyne, 108. 3 Burr. 1556. « Pray ». Edie, 1 T. R. 313 ; Cox v, 

c 2 MagenB, 65, 169. Parry, lb. 464. 



6 POLICY, 

Pmri on Inr signees of the goods so to be insured ; or the name or names or the 
*'*^^°"^' ' usual style and firm of dealing of the person or persons residing ia 
Great Britain, who shall receive the order for and effect such policy; 
or of the person or persons who shall give the order or direction to 
the agent or agents immediately employed to negotiate or effect 
such policy. Moreover, the 35 Geo. 3, c. 63, s. 11, for granting 
certain stamp-duties on sea insurances, declares — that every con- 
tract liable to duty under that Act should be deemed a policy of in- 
surance ; and that the premium or consideration in the nature of a 
premium paid, given or contracted for upon such insurance, and the 
particular risk or adventure insured against, together with the names 
of the subscribers and underwriters and the sums insured, should be 
respectively expressed, or specified in or upon such policy ; and in 
default thereof, every such insurance should be null and void, to all 
intents and purposes whatever. The 55 Greo. 3,.c. 184, and the 
7 & 8 Vict. c. 21, give other duties, but seem to leave these pro- 
visions so far untouched. A subscription, in the name of the part- 
nership firm, is a sufficient compliance with the 35 Geo. 3, c. 63.* 
Upon the 28 Geo. 3, c. 56, it was held not necessary, where a 
policy was effected by an agent, to add the word agent, or any 
other description to his name, in the policy itself. It has also been 
decided, that a policy effected by a broker, describing himself 
therein as agent, sufficiently complied with the requisition of that 
statute. It was presumed, after verdict, that it was proved, that the 
plaintiffs fell within one or other of the descriptions in the Act.*^ 
Previous to the passing of the 25 Geo. 3, it was held, that the 
husband of a ship had no right to insure for any part-owner, with- 
out his particular direction ; nor for all the owners in general, 
without their general direction, or something equivalent to it.^ 
But if part-owners of a ship be in partnership generally, an order 
to insure, given by one, binds all.^ 

2, Of the names of the ship and master. I do not find any express 
regulation of this matter in England ; but it seems to be necessary, 
by the law and usage of merchants, to insert the names of the ship 
and master, in order to fix with precision the bottom upon which the 
adventure is to be made, and the captain by whose direction • the 
ship is to be navigated, because according to the degree of strength 
and sufficiency of the one, and the skill, ability and knowledge of 
the other, the risk is increased or diminished ; and so also, pro- 
bably, will the amount of the premium be regulated. The usage of 
the merchants of England in this respect is agreeable to the express 
laws and regulations of other maritime states upon this point.* 
Sometimes, however, there are insurances generally upon any ship or 
ships ; and a policy so worded is legal. The assured may apply such 
a policy to whatever ship he thinks proper, within the terms of it.^ 

» Reid V, Allan, 4 Excb. R. 326; ^ Hooper r. Lusby, 4 Camp. 66. 

Hallett V, Dowdall, 21 L. J. Q. B. 98. « Code de Commerce, L 2, tit 10, b. 1; 

•* De Vignier r. Swanson, 1 B. & P. Ord. of Amsterdam, s. 2. 
545; Bell v. Gibson, lb.; Mellishv. Bell, ^ Henchman v. Offley, 2 H. Bl. 345 ; 

15 East, 4. Kewley v, Ryan, lb. 

« French v. Backhouse, 5 Burr. 2727. 
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Policies are not unfrequently worded thus : on hoard of the good ship Chap. I. 
called the Amy, whereof was master A, B.for that voyage, or whoever else 
should go for master in the said ship, or by whatever other name or names 
. the said ship or the master was or should be named or called : when 
such general words are used, it becomes a mere question of identity.* 

It has, indeed, been held, that the owners of goods insured, by 
the act of shifting the goods from one ship to another, do not pre- 
clude themselves from recovering an average loss, arising from the 
capture of the second ship, if they acted from necessity, and for the 
benefit of all concerned.^ 

3. Whether they are ships, goods, or merchandises, upon which the 
insurance is made, is a fact which must be stated. It is absolutely 
necessary that there should be a specification upon which of these 
the underwriter insures ; because, otherwise, it would be impossible 
to know whether, in any instance, he is liable or not to the loss sus- 
tained.^ But it is another question whether, in policies upon goods, 
it be necessary to declare the particulars. The practice, I believe, is 
very unsettled. It is the opinion, however, of a very respectable 
merchant, that the particulars of goods should be specified, if pos- 
sible, by their marks, numbers, and packages, rather than that they 
should be included under the general denomination of merchandise;^ 
or that, if it be agreed to insert them, when known to the insured, 
care should be taken not to omit it, as such specification prevents 
raucb trouble in proving to the insurer the particular goods insured, 
which are, more or less, subject to damage. But this mode of par- 
ticularising property is only advisable to be done, or, indeed, can 
only be done, when the risk commences at home ; because, when 
goods are coming from abroad, it is better to insure under general 
expressions on account of the various casualties which may happen 
to obstruct the purchase of the commodities intended to be sent. It 
may be proper here to mention that there are certain kinds of mer- 
chandise which are of a perishable nature, and liable to early cor- 
ruption ; on account of which, the underwriters of London have 
inserted a memorandum at the foot of their policy, by which they 
declare that in insurances upon com, fish, salt, fruit, flour, and seed, 
they will not be answerable for any partial loss, but only for general 
averages, except the ship be stranded. That in insurances on sugar, 
tobacco, hemp, flax, hides, and skins, they consider themselves free 
from partial losses, not amounting to 5 per cent., and that on all 
other goods, as well as on the ship and freight, if the partial loss be 
under 3 per cent., unless it arise from a general average, or the 
stranding of the ship, they also consider themselves discharged. This 
claase was introduced in the year 1749, in order to prevent the 
underwriters from being harassed by trifling demands, which must 
necessarily have arisen from every insurance of this kind, on account 
of the perishable nature of the cargo." The form of this memorandum 

* Le Mesnrierw.Vanghan, 6 East, 881. «* 1 Mag. 8 ; Code de Commerce, 1. 2, 

*> Plantamour v. Staples, I T. R. 61 1 ; tit. 1 0, s. 1 . 

and see Shipton v, Thornton, 9 Ad. &. E. « See Cocking v. Fraser, 4 Dougl. 

322. 295 ; Cantillon v. L. A. C, 3 Burr. 

« Crowley v. Cohen, 3 B. & Ad. 478 ; 1 553. 
In re Wright, I A. & E. 621. 
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park on /«- was universally used, as well by the two insurance companies as by 
mrancfi. private underwriters, till the year 1754, when Ld. Ch. J. Ryder 
ruled, and a special jury, agreeably to his direction, decided, that a 
ship, having run aground, was a stranded ship within the meaning 
of the memorandum; and that, although she got o6F ag^in, the 
underwriter was liable to an average or partial loss upon damaged 
corn. This decision induced the two companies (The Royal flxchange 
Association and The London Association) to alter the memorandum, 
by striking out the words, *or the ship be stranded ;' so that now they 
consider themselves liable to no losses which can happen to such 
commodities, except general averages an'd total losses. But the old 
form is still retaiiyed by other offices and by private insurers. What 
shall be considered as losses within the meaning of this memorandum 
will be the subject of future investigation; my design, at present, 
being only to enumerate the essentials of a policy, and the reason 
and origin of them, as far as I have been able to trace them. 

There are, however, some kinds of property which do not fall 
under the general denomination of goods in a policy, and for the loss 
of which the underwriters are not answerable, unless they are speci- 
fically named ; as goods stowed on deck, where such a mode of 
stowage is not conformable to the usage of the traded captain's 
clothes, ship's provisions, and the like.^ 

It is a question, whether a cargo of dollars, or other coin, jewels, 
&c., if lost, be recoverable under a policy upon goods and merchan- 
dises generally ; and 1 can find no printed case where the question 
has been at all discussed in England. 

In one case (Da Costa v.Firth^) the subject-matter of the insurance 
was bullion, and the policy was general on goods and merchandises ; 
but no objection was taken on that ground, nor was the point ever 
argued. By the ordinances of several foreign states, Middleburg, 
Amsterdam, Konigsherg, and others, it is specially declared that money 
shall not be recovered under the denomination of goods or merchan- 
dise ; but the insurance must in the policy be expressed to be upon 
money to render it valid.** The book in which the ordinances above 
referred to are collected, states explicitly that gold and silver, coined 
and uncoined, pearls, and other jewels, may be insured at London 
and Hamburgh, and several other places, under the general expression 
of merchandise. Roccus, in his treatise upon insurances, concui^ in 
the latter opinion, and quotes Santerna upon the subject. He draws 
a distinction, upon the merits of which I do not presume to decide, 
between money or jewels for the purposes of commerce, which con- 
stitute part of the cargo, and such as are merely personal and for 
private purposes ; the former being clearly liable to contribute to a 
general average, but not the latter. His words are these : *' Asse- 
curans merces in talem navem immissas, intelligitur assecurare 
pecuniam, aurum, argentum, gemmas, margaritas, et annulos in 
dictdr navi existentes, qu» omnia, appellatione mercium, in navem 

• See p. 6. « 4 Burr. 1966. 

b Ross «. Thwaite, cited in Milward ^ 2 Magens, 71, 89, 131,182. 

o. Hibbert, 3 Q. B. 120. 
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immissarum, comprehenduntar, licet expressa non fuissent. San- Crap. I. 
terna declarat, quod si pecuniae, margaritse et annuli erant destinati ""^ 
ad vendendum vel mercandum alias merces, tunc appellatione mer- 
cium veniuut, et in assecuratione comprehenduntur, et loco mercium 
habentur: vocat dictas res merces, cum occasione earum, habeat 
locum contributio, sicut aliarum rerum, ne in istis assecarationibus 
mercatorum potius apices jaris, quam Veritas observari videantar: 
et tandem, quia large coroprebenduntur omnes res, quae sunt destinatse 
ad negotiandnm, et facit etiam, quod confiscatio mercium navis ex- 
tenditur etiam ad pecuniam numeratam." * I forbear to draw any 
conclusion from these premises, which is the plan I have uniformly 
adopted where there is no adjudged case upon the question. 

4. The name of the place at which the goods are laden, and to which 
thej/ are bound. This has been always held to be necessary in poli- 
cies, at least for upwards of 200 years ; and must be so, on account 
of the evident uncertainty which would follow from a contrary prac- 
tice, as the insurer would never know what the risk was which he 
liad undertaken to insure. Molloy has laid down this doctrine, that 
if a ship be insured from L. to , (a blank being left 
by the lader of the goods to prevent a surprise by an enemy,) and if 
in her voyage she happen to be cast away, though there be private 
instructions for her port, yet the insured must sit down with his loss, 
by reason of the uncertainty. In support of his opinion, he cites the 
case of M. 6r,. Gov, of Calais, which was decided by Commrs. of 
Assurance at Rouen against the assured, because, although the bills 
of lading truly declared the quantity and quality of the goods, the 
port of the ship's discharge was left a blank, on account of the war 
which was then existing.** Such also is now the law and usage of 
merchants. It is also customary to state in the policy at what port 
or places the ship may touch and stay during the voyage, so that it 
shdl not be considered as a deviation to go to any of those places. 

5. The time when the risk commences, and when it ends. In most 
of the commercial countries abroad,*^ it is particularly expressed, 
either in their ordinances or policies, and sometimes in both, that the 
risk of the insurers shall commence the moment the goods quit the 
shore, and shall continue till they are landed at the place of their 
destination ; and that the insurer not only runs the risk in the ship 
named in the policy, but also in all the boats or lighters that shall 
be employed in carrying the goods aboard, and also in fetching them 
ashore. But the custom of this country is very different, for the 
English policies in general expressly declare that ** the adventure 
sh^l begin upon the said goods and merchandises from the loading 
thereof on board the said ship, and so shall continue until the said ship, 
goods, and merchandises shall be arrived at L., and upon the said 
ship until she hath moored at anchor 24 hours in good safety ; and 
upon the goods, till the same be there safely discharged and landed." 
From these words it is obvious that insurers are not answerable for 
any accidents which may happen to the goods in lighters, or boats 

' Roccus, Not. 17. and Copenhagen; and see Code de Com- 

^ Molloy, b. 2, c. 7, b. 14. merce, 1. 2, tit 10, s. 2. 

' Ord. of Antwerp, Amsterdam, Spain, 
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Pmrk on Tm- i^^^^S abroad, previous to the voyage ; yet, as the policy says the risk 
• iuranee. shall continue till the goods are safely landed, it seems no less obvioui^ 
that where shifis cannot come close to the quay in order to onload, 
the insurer continues responsihle for the risk to be ran in carrying 
the goods in boats to the shore. If there be a loss, however^ in these 
cases, the accident must have happened while the goods were in the 
boats or lighters belonging to the ship, or in public lighters/ for then 
it is considered as a continuance of the same ship and voyag^. I say 
public lighters, becaase, if the owner bring his own private lighter, 
and receive the goods,'' or, if the lighter being a public one, hired in 
the usual way, he make such public lighter his own for the time 
being, as by taking it under his control, the underwriters are thereby 
discharged.^ 

By the ordinances last referred to, the number of days in which 
people are obliged to unload their goods is stipulated ; but in 
£ngland no express time is fixed, the owners being left to their owo 
discretion, provided there is no unreasonable delay, which most 
always depend upon circumstances.^ The risk on the body of s 
ship, according to the form of the policy received in practice, is to 
commence, in general, ** from her beginning to load at 
and so shall continue and endure untU the said ship shall arrive st 
and hath there been moored at anchor 24 hours in good 
safety." " But this mode of stating the commencement of the risk 
must commonly be applied only to insurances on ships outward bound ; 
for when insurance indeed is made on the homeward risk, the begin- 
ning of the adventure is sometimes stated to be immediately from 
and after her arrival at the port abroad; at other times, fi'om the 
departure; and, in short, it is so variable, that nothing certain can 
be said upon the point, depending, as it always has, and always 
must, upon the inclinations of the insured, as expressed in the 
contract. 

6. 0/ the various perils and risks against which the underwriter 
insures. These must always be inserted in all policies, and indeed 
the words now used are so comprehensive, that in the opinion of 
Molloy, all those curious questions, which occasioned much debate 
and controversy among the lawyers of former days, are now finally 
settled.^ Be this as it may, it is certain that there is hardly any 
event which the imagination can form, as likely, in the common 
course of things, to happen to any ship, that is not amply provided 
for by the policies now used by underwriters. They undertake to 
bear '* all perils of the seas, men of war, fire, enemies, pirates, rovers, 
thieves, jettisons, letters of mart and counter mart, surprisals, 
takings at sea, arrests, restraints and detainments of all kings, 
princes, and people, of what nation, condition or quality soever; 
barratry of the master and mariners, and all other perils, losses and 
misfortunes, that have or shall come to the hurt, detriment, or 
damage of the said goods and merchandises, and ship, or any part 

» Hurry ». R. E. Assurance, 2 B. & B. « Strong o. Nattally, 1 N. R. 16. 

430; see also Matthie v. Potts, 3 B. & B. «* See Noble v. Kennaway, Dougl. 492. 

23; and Morewood v. Pollok,l £. &B. « 1 Magens,47. 

743. f B.2,c. 7,8. 7. 

*> Sparrow v. Carruthers, 2 Str. 1236. 
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hereof."* But although the words descriptive of the hazards ran Chap. I. 

by the insurers be so very large and comprehensive, it should seem 

that a great di£ference is to be made between the damage sustained 

by goods on board a ship, and that which occurs by external acci" 

ienU; that the insurer is liable in the latter case cannot admit of a 

doubt, but as the former may proceed from the bad stowage of the 

g^ds, or from their being exposed to wet, and as they are neglects 

attributable to the master, the ship and not the insurer ought to be 

jmswerable. Upon this point, however, I find no case in the re« 

ports ; and therefore I start it rather as a doubt in my own mind, 

than as presuming to hint at an opinion. In Malyne*^ it is said, 

that if there be thieves on shipboard among themselves, the master 

of the ship is to answer for that, and to make it good, so that the 

insurers are not to be charged with any such loss, for he supposes 

the word thieves to mean assailing thieves only, for so he terms 

them. It is certain, that the 7 Geo. 2, c. 15, gives some countenance 

to this idea, by the preamble to which it appears, that previous to 

the period of passing that act, the owners of the ship were liable to 

the proprietors of the goods for any embezzlement, secreting, or 

making away with, of the goods, by the master or the mariners, or 

with their privity, to whatever amount the value might be : by that 

itatute, however, the measure of the responsibility is to be the value 

of the ship and freight. See also the 26 Geo. 3, c. 86, which 

limits the shipowner's responsibility to the value of the ship and 

freight, in cases of robbery from without. See also 53 Geo. 3, 

c. 159 ; and hereinafter titles — Causes which excuse the masters 

and owners ; Limitation of responsibility, &c. To be sure, it is not a 

necessary consequence, that because the owner is liable in such a 

case, therefore the insurer, if an insurance has been made, must be 

discharged. Roccus,^ however, is of opinion, that when a theft is 

committed on board the ship, and some goods have been stolen, 

then the insurers are not bound, because the owner of the goods, as 

much as in him lies, is obliged to take care of them ; and if they 

are stolen while in the vessel, this cannot be called an accident, but 

has happened through the negligence of those who did not take 

proper care of them. He adds, that the master or owners being 

liable is an additional reason for this regulation, because the master 

of the ship is held answerable for thefts committed therein, as by 

receiving the goods on board, he enters into a tacit agreement to 

deliver them safe and whole. It was thought proper thus to state 

the opinion of this learned writer upon the subject, on account of 

the total silence of the law of England in this respect. 

But that the underwriter is liable for a robbery of the goods 
insured, when committed by thieves from without, CAunot he doubted; 
as thieves are a peril expressly insured by the policy.*^ 

In addition to the various risks above enumerated, which the 
underwriters take upon themselves, it is frequently the practice to 

* 1 Magens, 50. '^ Roccns de Assec. Not. 3*2. 

^ C. 26. Lex Merc. Red. 4th edit. ^ Harford v. Maynard, before Lord 

^•295. Mansfield at Guildhall, Hil. vac. 1785. 
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Park an In- insure her, lost or not lost, which is certainly very hazardous ;■ 
trance, because if the ship should be lost at the time of the insurance, still 
the underwriter, provided there be no fraud, is liable. The pre- 
mium is, however, great in proportion, depending upon the cir- 
cumstances stated to show the probability or improbability of the 
ship's safety. These words, lost or not lost, are peculiar to English 
policies, not being inserted in the policies of foreign nations.** 

7. The consideration or premium for the risk or hazard run. This 
is the most material part of the policy, because it is the considera- 
tion of the premium received, that makes the underwriter liable to 
the losses that may happen. In English policies it is always 
expressed to have been received at the time of underwriting ; we the 
assurers confessing ourselves paid the consideration due unto us for 
this assurance by the assured. 

As between the underwriters and the assured, this receipt is, in 
the absence of fraud,*^ conclusive; so that no action can be main- 
tained for premiums by the underwriters against the assured.** As 
between the underwriter and the broker, it is no evidence at all.* The 
broker is the agent both of the assured and of the underwriter ; of 
the assured, in effecting the policy ; and of the underwriter, in 
receiving the premium from the assured. By the general course of 
dealing, the broker has an account with the underwriter ; in that 
account the broker gives the underwriter credit for the premium 
when the policy is effected, and he, as the agent of both the as- 
sured and the underwriter, is considered as having paid the pre- 
mium to the underwriter, and the latter as having lent it to the 
broker again, and so becoming his creditor. The broker is then 
considered as having paid the premium for the assured. The fact 
of giving credit in account by the broker to the underwriter, and 
the underwriter, by the terms of the policy, having acknowledged 
the receipt of the premium, are equivalent to actual payment/ 
Thus it is that the broker can recover the premiums, as for money 
paid ; and that, too, before he has actually paid them to the assurer. 

8. The day, month, and year, on which the policy is executed.^ 
This insertion seems very necessary, because by corapiaring the date 
of the policy with the date of facts which happen afterwards, or are 
material to be proved, it will frequently appear whether there is any 
reason to suspect fraud or improper conduct on the part of the insured. 

The 9th and last requisite of a policy of insurance is. that it be 
duly stamped. The statutes, relating hereto, are the 35 Geo. 3, 
c. 63, and the 7 & 8 Vict. c. 21. By the former, all former duties 
were abolished ; and, since then, the duties thereby imposed have 
been, from time to time, reduced, especially by the latter Act, which 

* Molloy, b. 2, c. 7, 8. 5. 335, referring to Airy v. Bland, Marsh 

»» Roccus, Not. 51 ; 5 Burr. 2803. on Ins. 300; Grove v. Dubois, 1 T. R, 

« Foy V. Bell, 3 Taunt. 439; Mavor 112; DeGaminde v. Pigou,4 Taunt247; 

V. Simeon, lb. 497. Minett v. Forrester, lb. 541. The ques- 

<* Dalzell V, Mair, 1 Camp. 532; tions of set-qf, mutual credit, taidthelike^ 

Anderson v. Thornton, 8 Exch. 429. will be considered in their proper places. 

® 1 Camp. »upra, ' 1 Mag. 84. 
f See Power v. Butcher, 10 B. & C. 
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low regulates the amount of duty. The 35 Geo. 3, c. 63 (whose Chap. I. 
provisions for the most part are still in force), first of all imposes 
)ther duties ; it then requires the contract or agreement to be en- 
grossed, printed, or written ; and gives it the name of a policy 
)f Insurance; that the premium or consideration, the particular 
•isk, together with the names of the subscribers and underwriters, 
md sums insured, be respectively expressed in the policy ; and, in 
iefault thereof, declares every such insurance null and void to all 
ntents and purposes whatever. The 10th sect, provides for an allow- 
ince to be made, under certain circumstances, by the Commissioners, 
when the sums insured, on homeward voyages, shall be found to ex- 
[jeed the interest of the assured. The 13th sect, relates to the alte- 
ration of the policy as already noticed.* Sect. 14 makes the bro- 
kerage not a legal charge unless the policy be stamped ; and prohibits 
stamping it after it has been underwritten.** By sect. 15 a penalty is 
imposed both on the persons procuring, and the brokers effecting, 
insurances on policies not duly stamped ; and the latter can neither 
iemand their brokerage, nor the money expended for premiums ; 
and by the 17th sect, every underwriter subscribing such illegal 
policy is also liable to a like penalty. But the 7 & 8 Vict, has 
reduced the amount of duties ; and contains some general provi- 
sions of importance. After reciting (amongst other things) the 
55 Geo. 3, c. 184, and the 3 &4 Wm. 4, c. 23, which imposed 
other duties, it, in its turn, abolishes existing duties, and grants new 
ones in lieu thereof. It then gives a reduced penalty for evading 
the duties, and continues thus : *' Provided always, that nothing 
herein contained shall extend to subject any member, officer, or ser- 
vant of the London Assurance or Royal Exchange Assurance Cor- 
porations respectively to any of the penalties by this Act imposed, 
for or by reason of his making any agreement to insure, by any 
label, slip, or memorandum in writing, upon unstamped paper ; pro- 
vided that, in every such case, the day on which such agreement shall 
be made, shall be truly expressed in words at length on such label, 
dip, or memorandum, and a policy of insurance, according to such 
agreement, shall be made out in due form, on vellum, parchment, or 
paper, duly stamped, and which shall be duly executed within three 
office days from the time of making such agreement as aforesaid."^ 
It then concludes with the 

Schedule. 

For and in respect of every policy, for or upon any voyage what' 
ever, the following duties, where the whole sum insured shall not 
exceed one hundred pounds, and where the whole sum insured shall 
exceed one hundred pounds, then for every one hundred pounds and 
also for any fractional part of one hundred pounds whereof the same 
shall consist ; that is to say : — £ s d 

Where the premium or consideration for such insurance 

actually and bond fide paid, given, or contracted for, 

shall not exceed the rate of 10^. per cent, on the sum 

insured . . . . . .003 

•p. 2. (13&14 Vict. c. 97), except by the 

^ Roderick v. Hovil, 3 Camp. 103. interpretation clause, does not affect ma- 

^ Sect 4. 7^ General Stamp Act rine insurances. 
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Parhfmlm- £ 8, i 

suranee.. And where the same shall exceed the rate of 10*. per 
cent, and shall not exceed the rate of 20*. per cent, on 
the sum insured . . . . .006 

And where the same shall exceed the rate of 20*. per 
cent, and shall not exceed the rate of 30*. per cent, on 
the sum insured . . . .010 

And where the same shall exceed the rate of 30*. per 
cent, and shall not exceed the rate of 40*. per cent, on 
the sum insured . . . . .020 

And where the same shall exceed the rate of 40*. per 
cent, and shall not exceed the rate of 50*. per cent, on 
the sum insured . . . . .030 

And where the same shall exceed the rate of 50*. per 

cent, on the sum insured . . . .040 

But if the separate interests of two or more distinct persons 
shall be insured by one policy or instrument, then the said respective 
duties, as the case may require, shall be charged thereon in respect 
of each and every fractional part of 100/. as well as in respect of 
every full sum of 100/. which shall be thereby insured upon any 
separate and distinct interest.^ And for and in respect of every 
policy of assurance for any certain term or period of time, the fol- 
lowing rates or sums for every 100/., and also for any fractional 
part of 100/. whereof the same shall consist ; that is to say : — 

£ *. d. 
Where any such insurance shall be made for any term 

or period not exceeding six calendar months • .026 

Exceeding six calendar months . . . .040 

And for and in respect of every mutual insurance upon any 
voyage whatever, and not for any period of time : — 

£ *. d. 
For every sum of 100/., and also for each and every 

fractional part of 100/. thereby insured to any person 

or persons . . . . . • 2 6 { 



*■ See Rapp. v . AUnutt, 15 East, 601. 
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CHAPTER II. Chap. IL 

CONSTRUCTION OF THB POLICY. 

The same rule of construction which applies to other •instruments G«'*«'*1™1« 
ipplies to this, that it is to be construed according to its sense and^f*^^^"^^ 
meaning, as collected, in the first place, from the terms used in it, which 
terms are themselves to be understood in their plain, ordinary, and 
oopular sense, unless they have generally, in respect to the suhject- 
matter, as by the known usage of trade or the like, acquired a pecu- 
liar sense distinct from the popular sense of the same words ; or 
inless the context evidently points out that they must, in the par- 
icular instance, and in order to effectuate the immediate intention of 
the parties to that contract, be understood in some other special and 
;)eculiar sense. The only difference between policies of insurance 
ind other instruments, in this respect, is, that the greater part of the 
printed language of them being invariable and uniform, has acquired, 
firom use and practice, a known and definite meaning ; and that the 
\Dords superadded in writing (subject, indeed, always to be governed, 
ID point of construction, by the language and terms with which they 
are accompanied) are entitled, nevertheless, if there should be any 
reasonable doubt upon the sense and meaning of the whole, to have 
a greater effect attributed to them than to the printed words, inasmuch 
as the written words are the immediate language and terms selected 
by the parties themselves, for the expression of their meaning, and 
the printed words are a general formula, adapted equally to their 
case and that of all other contracting parties, upon similar occasions 
and subjects.^ But, in the construction of policies, no rule has been Uaage of 
more frequently followed than the usage of trade, with respect to the trade, 
particular voyages or risks to which the policy relates. 

The great and leading cases upon questions of construction are Tier- Leading 
nayv.Etherington,** Pellyv. The R. Exch. Ass. Comp.,*^ and R^ert- ciwesof con- 
son V. French.** In these cases, the principles which are to be ■t'"*^^**"* 
observed in the construction of policies are so fully considered, and 
the application of them to the particular circumstances of the different 
cases is made with so much accuracy and perspicuity, that they are 
to be regarded as the pole star to direct our inquiries upon all simi- 
lar occasions. The first of these causes was an action upon a policy 
of insurance " on goods, in a Dutch ship from Malaga to Gibraltar, 
and at and from thence to England and Holland, both or either : on 
goods as hereunder agreed, beginning the adventure from the loading, 
and to continue till the ship and goods be arrived at England or Hol- 
land, and there safely landed." The agreement was, " that upon the 
arrival of the ship at G., the goods might be unloaded and reshipped 
in one or more British ship or ships for England and Holland, and to 

• Robertson v. French, 4 East, 136; « lb. 

Hunter v. Leathley, 10 B. & C. 871. ^ 4 East, 136. 

M Burr. 348. 
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Park on In- return 1 per cent, if discharged in England." It appeared in evidence 
turance. that when the ship came to G., the goods were unloaded, and put into 
a store-ship (which, it was proved, was always considered as a ware- 
house), and that there was then no British ship there. Two days after 
the goods were put into the store-ship they were lost in a storm. 
The question was. whether this was a loss within the construction of 
the policy. Lee, Ch. Just., said, " It is certain that in the construction 
of policies, the strictumjus, or apex' juris, is not to be laid hold of; 
but they are to be construed largely for the benefit of trade, and for 
the insured. Now it seems to be a strict construction, to confine 
this insurance only to the unloading and reshipping, and the accidents 
attending that act. The construction should be according to the course 
of trade in this place; and this appears to be the usual method of 
unloading and reshipping in that place, viz. that when there is no 
British ship there, then the goods are kept in store-ships. Where 
there is an insurance on goods on board such a ship, that insurance 
extends to the carrying the goods to shore in a boat. So, if an insur- 
ance be of goods to such a city, and the goods are brought in safety 
to such a port, though distant from the city, that is a compliance 
with the policy, if that be the usual place to which the ships come. 
Therefore, as here is a liberty given of unloading and reshipping, it 
must be taken to be an insuring under such methods as are proper 
for unloading and reshipping. There is no neglect on the part of 
the insured, for the goods were brought into port the 19th, and were 
lost the 2*2nd of Nov. This manner of unloading and reshipping is 
to be considered as the necessary means of attaining that which was 
intended by the policy, and seems to be the same as if it had happened 
in the act of unshipping from one ship into another. And as this is 
the known course of the trade, it seems extraordinary if it was not 
intended. This is not to be considered as a suspension of the policy; 
for, as the policy would extend to a loss happening in the unloading 
and reshipping from one ship to another, so any means to attain 
that end come within the meaning of the policy." The plaintiff had 
a verdict. Afterwards a new trial was moved for ; but it was re- 
fusea by Lee, Ch. Just., Mr. Just. Chappie, and Mr. Just. Denison, 
against the opinion of Mr, Just. Wright.* The next of these causes 
came before the court upon a case reserved for their opinion, after a 
trial and verdict for the plaintiff, at Guildhall, before Ld. Mansfield. 
It was an action of covenant upon a policy of insurance. The case 
states that the plaintiflF, being part owner of the ship O., an E. I. ship 
then lying in the Thames, and bound on a voyage to China, and back 
again to London, insured it '* at and from London to any ports or 
places beyond the Cape of Good Hope, and back to London, free 
from average under 10 per cent, upon the body, tackel, apparel, ord- 
nance, ammunition, artillery, boat, and other furniture of and in 
the said ship ; beginning the adventure upon the said ship from 
and immediately following the date of the policy, and so to continue 
and endure uutil the ship shall be arrived as above, and there an- 
chored 24 hours in good safety." The perils mentioned in the policy 

» Easter Term, 1743. 
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were the comrnon perils, viz., ** of the seas, men of war, fire, &c." Chap. II. 
The ship arrived in the river Canton, in China, where she was to 
stay to clean and refit, and for other purposes. Upon her arrival 
there, the sails, yards, tackle, cables, rigging, apparel, and other fur- 
niture, were, by the captain's order, taken out of her, and put into a 
warehouse, or storehouse, called a bank-saul, built for that purpose 
on a sand-bank, or small island, lying in the said river, near one of 
the banks called* Bank -Saul Island ; in order to be there repaired, 
kept dry, and preserved, till the ship should be heeled, cleaned, and 
refitted. Some time after this a fire broke out in the bank-saul be- 
longing to a Swedish ship, and communicated itself to another bank- 
saul, and from thence to that belonging to the O., and consumed 
the same, together with all the sails, yards, &c., belonging to the O. 
that were therein. The case states further, that it was the universal 
and well-known usage, and has been so for a great number of years, 
for all European ships which go a China voyage, except Dutch ships 
(who, for some years past, have been denied this privilege by the 
Chinese, and who look upon such denial as a great loss), when they 
arrive near this fiank-Saul Island in the river Canton* to unrig the 
ships, and to take out their sails, yards, tackle, cables, rigging, 
apparel, and other furniture, and to put them on shore in a bank- 
saul, built for that purpose on the said island (in the manner that had 
been done by the captain of the O. on the present occasion), in 
order to be repaired, kept dry, and preserved until the ships should 
be heeled, cleaned, and refitted. The case adds, that so doing is 
prudent, and for the common and general benefit of the owners of 
the ship, the insurers, and insured, and all persons concerned in the 
safety of the ship. The ship arrived from her said voyage in the 
Thames, having been again rigged, and put in the best condition 
the nature of the place and circumstances of afiPairs would permit. 
The question for the opinion of the court was, whether the insurers 
were liable to answer for this loss, so happening upon the bank-saul, 
within the intent and meaning of this policy. The court, after a 
solemn argument, took time to consider the question, and then Ld. 
Mansfield delivered the unanimous opinion of the court for the plain- 
tiff. " By the express words of the policy," says he, " the defen- 
dants have insured the tackle, apparel, and other furniture of the O. 
from fire, during the whole time of her voyage, until her return in 
safety to London, without any restriction. Her tackle, apparel, and 
farnituie, were inevitably burnt in China, during the voyage, before 
her return to London. The event, then, which has happened is a 
loss within the general words of the policy ; and it is incumbent 
upon the defendant to show, from the manner in which this mis- 
fortune happened, or from other circumstances, that it ought to be 
construed a peril, which they did not undertake to bear. If the 
chance be varied, or the voyage altered, by the fault of the owner or 
master of the ship, the insurer ceases to be liable ; because he is only 
nnderstood to engage that the thing shall be done safe from fortui- 
tous dangers, provided due means are used by the trader to attain 
that end. But the master is not in fault, if what he did was done 
in the usual course, and for just reasons. The insurer, in estimating 

c 
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Park on In- the price at which he is willing to indemnify the trader against all 
»urafn^. risks, must have under his consideration the nature of the voyage to 
he performed, and the usual course and manner of doing it. Every- 
thing done in the usual course roust have been foreseen, and in cod- 
templation at the time he engaged ; he took the risk, upon a suppo- 
sition, that what was usual or necessary should be done. In general, 
what is usually done by such a ship, with such a cargo, in such a voy- 
agcy is understood to be re/erred to by every policy, and to make a part 
of it, as much as if it were expressed. The usage, when foreseen, is 
rather allowed to be done than what is left to the master's discretion 
upon unforeseen events ; yet, if the master, exjustd causd, go out of 
the way, the insurance continues. Upon these principles, it is diffi- 
cult to frame a question which can arise out of this case, as stated. 
The only objection is, that they were burnt in a bank-saul, and not in 
the ship ; upon land, not at sea, or upon water ; and being apperti- 
neut to the ship, losses and dangers ashore could not be included. 
The answer is obvious: Ist, the words make no such distinction; 
2nd, the iutent makes no such distinction. Many accidents might 
happen at land, even to the ship. Suppose a hurricane to drive it a 
mile on shore ; or an earthquake may have a like effect ; suppose the 
ship to be burnt in a dry dock, or suppose accidents to happen to 
the tackle upon land, taken from the ship, while accidentally and oc- 
casionally refitting, as on account of a hole in its bottom, or other 
mischance ; these are all possible cases. But what might arise from 
an accidental repair of the ship, is not near so strong as a certain 
necessary consequence of the ordinary voyage, which the parties 
could not but have in their direct and immediate contemplation. Here 
the defendants knew that the ship must be heeled, cleaned, and re- 
fitted in the river Canton ; they knew that the tackle would then 
be put in the bank-saul ; they knew it was for the safety of the ship, 
and prudent that they should be put there. Had it been an acciden- 
tal necessity of refitting, the master might have justified taking them 
out of the ship, ex justd cau$d : but describing the voyage is an 
express reference to the usual manner of making it, as much as if 
every circumstance was mentioned. Was the chance varied by the 
fault of the master ? It is impossible to impute any fault to him. 
Is this like a deviation ? No, 'tis ex justd causd, which always ex- 
cuses. Had the insurers in this case been asked, whether the tackle 
should be put in the bank saul, they roust, for their own sakes, have 
insisted that it should. They would have had reason to complain, if 
from their not being put there a misfortune had happened. In such 
a case the master would have been to blame, and by his fault would 
have varied the chance. They have taken a price for standing in the 
plaintiff's place, as to any losses he might sustain in performing the 
several parts of the voyage, of which this was known and intended 
to be one. Therefore, we are all of opinion, that in every light, and 
in every view of this case, in reason and justice, and within the 
words, intent, and meaning of this policy, and within the view and 
contemplation of the parties to the contract, the insurers are liable to 
answer for this loss." The general rule of construction, so accurately 
expressed by Ld. Ellenborough in Robertson v. French, stands at the 
head of this chapter. 
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So, the clause, warranted to depart with convoy, must be construed Chap. II. . 
according to the usage among merchants ; that is to say, from the 
)Iace where. convoys are usually to be had.* So, a particular voyage 
s not necessarily the most direct, but such as the usage of the trade 
)oints out.^ So, if an insurance be of goods to such a city, and 
he goods are brought in safety to such a port, though distant from 
be city, it is a compliance with the policy, if that be the ujwa/ place 
which ships coroe.*^ If the usage be general, though not uni- 
3rm, the underwriters are bound to take notice of it.** 

A policy shall be construed to run until the ship shall have ended How long 
nd be discharged of her voyage ; for arrival at the port to which-^ "»"• 
he was bound, is not a discharge till she is unloaded ; and it was so 
djudged by the whole court upon demurrer.* But, although this 
onstruction may be perfectly right, where the policy is general from 
L to B., yet, if it contain the words usually inserted, and till the 
hip shall have moored at anchor 24 hours in good safety, the un- 
ierwriter is not liable for any loss arising from seizure after she 
las been 24 hours in port, though such seizure was in consequence 
f an act of barratry of the master during the voyage ; for, if it 
7ere extended beyond the time limited in the policy, it would be im- 
iQSsible to lay down any fixed rule, and all would be uncertainty and 
onfusion.^ In the case cited for this, the proximate cause of the 
388 was, not the barratry of the master, but the seizure after the 
lolicy had expired ; and therefore the underwriters were not liable 
or the loss. But when the proximate cause of loss, as an injury by 
tranding, takes place during the time covered by the policy, though 
he loss be not ascertained till after, the underwriters are liable.^ 
Jnder policies so worded, it is often difficult to say when the ship 
3 moored in safety. To determine it we must always ask, was she, 
t the time of the injury, at the place of her destination, or at the 
pot where her cargo was intended to be discharged .** 

In an action upon a policy of insurance, before Ld. Ch. Just, 
lardwicke, it has been held that the words at and from B, to E., 
Qeant the first arrival at B. ; and it was agreed, that when such 
i^ords are used in policies, first arrival is always implied and under- 
tood.' It has likewise been held,^ that when a ship is insured at 
nd from a place, and it arrives at that place, as long as the ship is 
preparing for the voyage upon which it is insured, the insurer is 
iable ; but if all thoughts of the voyage be laid aside, and the ship 
ie there ^vq, six, or seven years, with the owner's privity, it 
hall never be said the insurer is liable ; for it would be to sub* 
ect him to the whim and caprice of the owner. The case cited 

• Lethulier's Ca., 2 Salk. 443 ; Gordon ruling Meretony v. Dunlope, 1 T. R. 260. 

'. Morley, and Campbell v. Bordieu, ^ See Samuel v. The R. Exch. Ass. 

Str. 1265. Co., 8 B. & C. 120; Whitwell «. Harri- 

^ Bond V. GouBales, 2 Salk. 445. son, 2 Exch. 127; and the cases there 

« Constable v. Noble, 2 Taunt. 403. cited of Keyser r. Scott, 4 Taunt. 660; 

' Vallance r. Dewar, 1 Camp. 503. Dalgleish v. Brooke, 15 East, 299, as to 

« Anon. Skin. 243. port of discharge, 

f Lockyer v. Offley, 1 T. R. 252. » 1 Atk. 548. 

' Kxiight V. Faith, 15 Q. B. 667; over- ^ Chitty v. Selwin, 2 Atk. 359 
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Park on In- was an action on a policy of insurance on a ship at and from 
suranee, Jamaica to London. The ship had also been insured from London 
to Jamaica generally, and was lost in coasting the island, after she 
had touched for some days at one port there, but before she bad 
delivered all her outward-bound cargo at the other ports of the 
island. This was an action on the homeward policy ; and in order 
to show when the homeward-bound risk commenced, it was neces- 
sary to show at what time the outward-bound risk determined; 
and the jury, which was special, after an examination of merchants 
At and from as to the custom, by their verdict decided that the outward risk 
a place. ended when the ship bad moored in any port of the island, and did 
not continue till she came to the last port of delivery. In the Trin. 
Term following, a motion was made for a new trial, but it was re- 
fused ; because it had been thoroughly tried, and no new light 
could be thrown upon it, although Ld. Mans6eld said the inclination 
of his opinion at the trial was the contrary way. Mr. J. Wilmot 
thought the construction put upon the policy by the jury was the 
right one.^ In a similar case, Ld. Mansfield laid down the same 
doctrine to the jury ; viz., that the outward risk upon the ship 
ended 24 hours after its arrival in the first port of the island to 
which it was destined ; but that the outward policy upon goods con- 
tinued till they were landed.** 

Under a policy at and from an island, a ship is protected in going 
from port to port in the island.^ But a policy at and from a place, 
for instance at and from Lyme to London, which not only designates 
a town, but a port also, comprehending a large district of coast, so 
that Bridport, which is 8 miles nearer to London than the town of 
Lyme, does not protect a cargo laden anywhere within the limits of 
the port, such as Bridport, but must be taken to refer to the town 
itself.*^ A policy at and from Martinique and all and every W. I 
Islands was held to warrant a course from Martinique to islands not 
on the homeward voyage.® Note. — When several termini are men- 
tioned in a policy of insurance as the objects of the assured, those 
ports must be gone to in the order in which they are mentioned in 
the policy, otherwise the assured will be guilty of a deviation.^ 

Where the words of the policy were general, at and from a place, 
and the adventure on the goods to begin /rom the loading thereof (» 
hoard the ship (without saying where), as in Spitta v. Woodman,^ and 
Langhorne v. Hardy^ (both in the court of C. B.). and in Mellish^. 
Allnutt} goods loaded on board before the ship's arrival at the 
place named, as that from which the risk is to commence, will not be 
protected. But whenever the court can collect from the circum- 
stances of the case, or from the words used, that it was the intention 

» Camden v. Cowley, 1 Bl. 417. Lambert v. Liddard, 5 Taunt. 430; 

*» Barrass v. The L. Ass. Sit. after Pratt v. Ashley, 1 Exch. 257. 
Hil. 1782, at Guildhall; Leigh v, Mather, f Beatson v. Haworth, 6 T. R. 531; 

1 Esp. 412. Marsden o. Reid, 3 East, 572: andie« 

^ Cruikshank v, Janson, 2 Taunt. 301. Pratt v. Ashley, 1 Exch. 257. 

d Constable v. Noble, 2 Taunt. 403 ; « 2 Taunt. 416. 

Payne v. Hutchinson, lb. «. »» 4 n,, §28. 

e Bragg v, Anderson, 4 Taunt. 228 : » 2 M. & S. 106. 

see also Metcalfe v. Parry, 4 Camp. 123; 
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of the parties to cover such antecedent loading, they will give the Chap. II. 
policy that construction.* In M*Swin€y v. R. Exch. Ass, CoJ^ the 
plaintiff effected a policy at and from Madras to London on prolfit 
on rice laden or to be laden, beginning the adventure upon the 
goods from and immediately after the loading thereof aboard the 
said ship at M. A part of the rice was shipped and the rest ready for 
shipping, but before it was actually so, the ship was by a peril of 
the sea disabled from taking in the rest. Held, amongst other im- 
portant points in the cause, that the policy attached only to such 
rice as was actually on board. 

When there is a liberty given by a policy to touch and stay at all Liberty to 
ports for all purposes whatsoever, the stay must be for some pur- stay, 
pose connected with the furtherance of the adventure, and whether 
that purpose be within the scope of the policy is a question for the 
court. But whether the ship has stayed an unreasonable time is for 
the jury.*^ Such a liberty includes a liberty for the purpose of 
taking in part of the goods insured.^ 

In an insurance upon freight, if an accident happen to the ship 
before any goods are put on board, which prevents her from sailing, 
the insured upon the policy cannot recover the freight which he 
would have earned if she had sailed.® But if part of the cargo be 
on board when such an accident happens, the rest being ready to be 
shipped, the insured may recover to the whole amount.*^ 

On an assurance against loss by fire, if fire be the causa causans, 
whether it be wilful or accidental, the underwriters are liable for the 
loss.s When the fire took place in a public lighter used by the ship- 
owners to take the cargo on board, it was held that the 26 Geo. 3, 
c. 86, 8. 2, did not protect them, as the fire was not on board their 
ship.** 

The words goods, specie, and effects, by the usage of trade, cover 
a sum of money advanced by the captain for the benefit of the ship, 
and for which he charges respondentia interest,^ Provisions for the 
use of the crew are protected by a policy on ship and furniture,^ but 
such articles as sailors' wages and provisions expended while a ship 
is detained to refit, can never be allowed as a charge against the in- 
surer on the ship} So when there was a collision, and it turned 
out that the ship insured had done more damage than she had re- 
ceived, and was obliged to pay the owners of the other ship to some 
amount, held not chargeable on the underwriters.™ In an insurance 

» Nonneni?. Kettlewell, 16 East, 176; East, 323; Dayidson v, Williams, 1 M. 

Bell o. Hodson, lb. 240. & S. 313. 

^ 14 Q. B. 634. B Gordon v. Rimmington, 1 Camp. 

« Langhorn v. Allniitt, 4 Taunt. 123. 
611. »» Morewood v. Pollok, I E. & B. 472. 

«* Violett V, Allnntt, 3 lb. 419. • Gregory v. Christie, 3 Dougl. 419. 

« Tonge V. Watts, 2 Stra. 1251. ^ Brough v. Whitmore, 4 T. R. 206, 

^ Montgomery v. Egginton, 3 T. R. distinguishing Robertson v. Ewer, I lb. 

362; Thompson v. Taylor, 6 T. R. 478; 127. 

Sec also Homcastle v, Suart, 7 East, * Fletcher v. Pole, cited in Robert- 

400; Cellar r. McVicar, 1 N. R. 23; son v. Ewer. 

Atty V, Lindo, lb. 236; Forbes r. Cowie, » De Vaux v. Salvador, 4 Ad. & E. 

1 Camp. 520; Forbes v, Aspinall, 13 430. 
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Park on In- upon a Greenland ship, it became a question whether the lines and 
surance, tackle employed in the fishery in those seas could be recovered 
under a policy made upon the ship, tackle, and furniture, &c. The 
case came before the court upon a motion for a new trial, and the 
judges were unanimously of opinion; that they were not protected by 
the policy, not being part of the ships tackle or furniture.* 
Time-poli- In the construction of policies of insurance for time, which are 
cies. very frequent, the same liberality, equity, and good sense, have 

always prevailed, as in all other insurances : and the courts have 
gone, as far as possible, to decide according to the intention of the 
parties.** But although the judges have been thus liberal in iheir 
constructions of this contract, and have gone as far as possible to 
effectuate the intention of the parties, yet they have never extended 
those equitable principles to such a length as to say, that when a 
man has insured one species of property, he shall recover damage, 
which he has suffered by the loss of a description of property dif- 
ferent from that named in the policy. Thus a man, who has in- 
sured a cargo of goods cannot recover, under such a policy, the 
freight which he has paid for the carriage of that cargo ; nor 
shall it be permitted to an owner of a ship, who insures the ship 
merely, to demand satisfaction for the loss of merchandise laden 
thereon, or to ask from the insurers extraordinary wages paid to the 
seamen, or the value of provisions consumed, by reason of the 
detention of the ship at any port longer than was expected. Such 
attempts have, indeed, been made, but they have always been re- 
sisted : for to admit of such demands would introduce an infinite 
variety of frauds, and would be repugnant to the most settled 
maxims of insurance law, and to the constant practice and usage of 
trade. In Molloy it is said, that if a merchant insure a ship gene- 
rally, and the ship then happen to be laden, and if it afterwards mis- 
carry, the insurer shall not answer for the goods, but only for the 
ship.*^ This position stands uncontradicted by any foreign writer, 
ancient or modern, and is supported by several decisions of the first 
authority in this country.** 

Having said thus much of construction in general, by which it 
appears, that the material rules to be adhered to are the intention 
of the parties entering into the contract and the usage of trade, it 
will be proper to consider more particularly what shall be con- 
strued a loss within the meaning of the policy. This mode of treat- 
ing the subject naturally leads us to consider losses by perils of the 
' sea ; losses by capture, and by detention of princes or people ; and 
losses by the barratry of the masters or mariners ; which are the 
great divisions of perils insured, and which will furnish materials for 
the three following chapters. 

* Hoskinsv. Pickersgill, SDougl. 223. •* Roccus de Assecur. Not 16; Ro- 

*» See Dixon v. Sadler, 5 M. & W. bertson t>. Ewer, 1 T. R. 127 : and see 

415. Brough v. Whitmore, 4 lb. 206. 
c Molloy, b. 2, c. 7, 8. 8. 
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CHAPTER III. Chap. TIL 

LOSSES BY PERILS OF THE SEA.* 

The subject-matter of this chapter may be reduced to a very 
small compass ; as so many questions have been agitated in the 
English courts of law upon this point. It may, in general, be said, 
that everything which happens to a ship in the course of her voyage, 
by the immediate act of God, without the iutervention of human 
agency, is a peril of the sea. Thus, in an insurance against perils of 
the sea, every accident happening by the violence of wind or waves, 
by thunder and lightning, by driving against rooks, by the stranding 
of the ship, or by any other violence which human prudence could 
not foresee, nor human strength t'esist, may be considered as a loss 
within the meaning of such a policy, and the insurer must answer 
for all damages sustained in consequence of such accident.** 

What is ordinarily called the wear and tear of a ship does not fall 
under this head ; there must be something/or^utVou^. For instance, 
if a ship in harbour, by force of a swell, strike the ground, and so get 
injured, it is a loss by a peril of the sea ; but if nothing fortuitous 
or unexpected occur, and she take the ground as might be expected 
with fall of the tide, this is not a loss by a peril of the sea.^ 

Although the courts in this case, as in all others, will endeavour 
to give effect to this species of contract by a liberal and equitable 
construction, yet they will be cautious not to extend the principle so 
hr as to "isay, that the acts of the parties shall be made to operate 
beyond their intention ; and therefore they will attend to the words 
of the contract, and see that the loss, which has proved to have hap- 
pened, is really one of those risks against which the underwriter 
has insured. The maxim is in jure causa proxima non remota spec- 
tatur : but it is often no easy matter to decide, whether a particular 
case falls within it or not. Thus a vessel laden with hides and 
tobacco, in the course of her voyage shipped large quantities of 
sea-water. On the termination of the voyage, it was discovered 
that the sea-water had rendered the hides putrid, and that the putre- 
faction of the hides had imparted a bad flavour to the tobacco, and 
had thereby injured it. Held, that the damage thus occasioned to 
the tobacco was a loss by perils of the sea.** In another case a 
policy was efl^ected on horses warranted free from mortality and 
jettison. In the course of the voyage, in consequence of the agi- 
tation of the ship in a storm, the horses broke down the partitions by 
which they were separated, and by their kicking, bruised and 
wounded each other so much that they all died. Held, upon special 

» See part 2, where it is considered * SeeMagnii8v.Battemer,llC.B.R78. 

with reference to a biU of lading. ^ Montoya v. London Ass. Co., 6 

^ I Shower, 323. Roccus, Not. 64. £xcb. 451. 
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Park on In- verdict, that this was a loss by a peril of the sea.* Had they died 
8urance, from want of suflScient and suitable provision, occasioned by extra- 
ordinary delay in the voyage from bad weather, or by a mistake of 
the captain, the loss would not have been referred to a peril of the 
sea, but to natural death.** Where a ship, insured against the perils 
of the sea, was injured by the negligent loading of the cargo by the 
natives on the coast of Africa, and, in consequence, shortly after- 
wards became leaky, and, being pronounced unseaworthy, was run 
ashore, in order to prevent her from sinking, and to save the cargo ; 
held, a loss by perils of the sea.^ This judgment recognises the 
cases of Walker v. Maitland,^ and Bishop y. Pentland,^ wherein it was 
decided, that the underwriters are liable for a loss arising imme- 
diately from a peril insured against, but remotely from the negligence 
of the master and mariners. A loss occasioned by another vesse^ 
running down the ship insured is a peril of the sea.^ When a 
vessel was sunk at sea by another firing upon her, mistaking her for 
an enemy, the court doubted whether it was a loss by perils of the 
sea ; but placed it under the general words of the policy .s 

The case of M'Swiney v. R. Exch. Ass, Co.^ is another instance: 
there the insurance was on the expected profits of some rice, the risk 
attaching from the loading; part was shipped, and the rest ready, 
when, by a peril of the sea, the ship was disabled from taking in 
the rest ; held, under a policy for the most part in the ordinary 
form, that if the policy had attached to the profit of rice on 
shore it was not lost by a peril of the .sea. We should be always 
careful not to confound losses on the sea, with losses by the sea, 
that is, by perils of the sea. Thus the ship's bottom was, during 
the adventure, destroyed by worms ; and she was, in consequence, 
condemned as irreparable ; held, not a loss by a peril of the sea. 
It was a loss on, but not a loss by any peril of the sea.* • When it 
was proved that the ship sailed on the voyage with the goods on 
board, and never arrived at her port of destination, and that, a few 
days after her departure, a report was heard at the place whence 
she sailed, that the ship had foundered at sea, but that the crew 
were saved ; held, that this was primd facie evidence of a loss by 
perils of the sea, and that the plaintifiF was not bound to call any of 
the crew, or to show that he was unable to procure their attend- 
ance.^ But how is the question of peril of the sea to be decided ? 
by the judge or by the jury? The rule of law is this: — when a 
question arises on the construction of a written instrument, without 
reference to any extrinsic evidence to explain it, the construction of 
it is for the judge, and not for the jury; but if parol evidence be 
required to explain it, as in niercantile contracts in which peculiar 
terms are used, these facts are for the jury. By this rule, then, the 
particular manner in which a loss happens is a question of fact: 

» Gabay v. Lloyd, 3 B. & C. 793; « 7 B. & C 219. 

Lawrence v, Aberdein, 5 B. & A. 107. ^ Smith v. Scott, 4 Taunt. 127. 

b Tatbam v, Hodgson, 6 T. R. 656; « Cullen v. Butler, 5 M. & S. 461. 

Gregson v. Gilbert, 3 Dougl. 232. >» 14 Q. B. 662. 

<^ Redman v. Wilson, and Redman v, * Kohl v. Parr, 1 Esp. 442. 

Hay, 14 M. & W. 476. ^ Roster v. Reed, 6 B. & C. 19. 

d 5B. &A. 171. 
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exclusively for the jury, and upon their finding, the judge decides Chap. IV. 
whether that manner be a peril of the sea or not.* 

If a ship has been missing, and no intelligence received of her Missing 
within a reasonable time after she sailed, it shall be presumed that ■"'!*• 
she has foundered at sea.** I have not been able to find any regula- 
tion in the law of England, or the usage of merchants, fixing a 
limited time within which the assured may demand payment for 
his loss, in case no accounts arrive of the ship upon which in- 
surance is made. Indeed, from the nature of the thing, what shall 
be a reasonable time, in such cases, must always depend upon a 
variety of obvious circumstances. I understand, however, a prac- 
tice has prevailed among insurers, which seems reasonable enough, 
that a ship shall be deemed lost, if not heard of in six months c^ter 
her departure (or after the time of the last intelligence from her), for 
any part of Europe ; and in twelve months, if for a greater distance. 
The only objection to such a practice is, that the latter period does 
not seem sufficient in India voyages. However, that is a matter 
for the insurer's consideration f and even if he should pay the money 
under a mistake, supposing the ship lost, when it really is not, he 
might, as we shall see hereafter, if the insured were unwilling to 
refund, recover it back, in an action for money had and received to his 
use.** In Spain and France, this matter, however, is not left to 
uncertainty; but the time within which such losses may be de- 
manded is fixed and ascertained by express regulations.® By the 
ordinances of the former, if any ship insured on going to or com- 
ing from the Indies is not heard of in a year and a half after her 
departure from the port where she loaded, it is declared that she is, 
and shall be deemed, lost : by those of the latter, if, after the ex- 
piration of one year, counting from the day of the departure of the 
ship, or from the day to which the last news received has reference 
(for ordinary voyages), after two years (for voyages of long course), 
the assured declare that he has received no news of her, he may 
make his cession to the underwriters, and demand payment, without 
being obliged .to produce any attestation of the loss.^ 



CHAPTER IV. 

LOSS BY CAPTURIfi AND DETENTION OF PRINCES. 

Capture, as applied to the subject of marine insurances, may be What. 
said to be a taking of the ships or goods belonging to the subjects 
of one country, by those of another, when in a state of public war. 

' See part 2, tit. Causes which excuse ^ Salk. 22. 

^ oumers and master. «* Houstman v. Thornton, Holt, 243. 

•• Green v. Brown, 2 Stra. 1199 ; « 2 Magens, 33. 

Newby v. Read, sit. after Mich., 3 f Code de Commerce, 1. 2, tit. 10, 

Geo. 3, cited Holt, 243. g. 3. 
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What shall be considered as a capture, so as to render an insurer 
liable under a policy insuring against captures, has now become a 
question of very little difficulty. The law upon this subject is per- 
fectly settled in England, between the insurer and the insured; and it is 
this, that the ship is to be considered as lost by the capture, tboagh 
she be never condemned at all, nor carried into any port or fleet of 
the enemy : and the insurer must pay the value. If, after a con- 
demnation, the owner recover or retake her, the insurer can be in 
no other condition, than if she had been retaken or recovered 
before condemnation. The insurer runs the risk of the insared, 
and undertakes to indemnify; he must therefore bear the loss 
actually sustained, and can be liable to no more. So that if, after 
condemnation, the owner recovers the ship in her complete condi- 
tion, but has paid salvage, or been at any expense in getting her 
back, the insurer must pay the loss so actually sustained^ No 
capture by the enemy can be so total a loss as to leave no possi- 
bility of recovery. If the owner himself should retake at any time, 
he w'ill be entitled ; and by the 29 Geo. 2, c. 34, s. 24, and 33 Geo. 3, 
c. 66, s. 42, if an English ship retake the vessel captured, either 
before or after condemnation, the owner is entitled to restitution 
upon stated salvage. This chance does not, however, suspend the 
demand for a total loss upon the insurer: but justice is d^Mie, 
by putting him in the place of the insured, in case, of a recapture. 
These principles, which are agreeable to the ideas of foreign writer?, 
were settled by Lord Mansfield, and the whole Court of K. B., in 
Goss V, Withers,* and have never since been disputed. It has 
likewise been held, that where a capture has been made, whether it 
be legal or not, the insurers are liable for the charges of a com- 
promise made bond fide, to prevent the ship from being condemned 
as prize.** It is true, the only case I have been able to find to this 
point is a nisi prius note ; but when we consider the high authority 
from which this doctrine is taken, and that the thing in itself is not 
at &11 repugnant to the general principles of the law of insurance, 
it certainly has a claim to our attention.*' Every insurance on alien 
property by a British subject must be understood with this implied 
exception, that it shall not extend to cover ani/ loss happening 
during the existence of hostilities between the respective countries 
cf the assured and assurer.** If a ship be driven by stress of 
weather on an enemy's coast, and there captured, it is a loss by 
capture, and not by perils of the sea.® A ship was captured by 
a French privateer, carried into Venice, and there condemned, 
together with her cargo : this appeared to have happened through 
a barratrous agreement between the captain of the ship and the 
captain of the privateer. Held, that the declaration laying a loss 
by capture, was sustained by the evidence.^ The owners of a 
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vessel, who, by pei forming the stipulations of a charter-party, Chap. IV. 
provoke confiscation by the illegal and piratical act of a foreign 
state, may recover against the insurers ; declaring their loss to be 
by forcible seizure, and capture by persons unknown.* When, after 
a capture and an illegal condemnation by a French consul at B., 
the owner repurchased the ship at B. ; held, that he could not 
recover from the underwriter money so paid.** A capture must 
be proved before a judge can receive the sentence of condemnation 
of a foreign Court of Admiralty as evidence of the facts on which 
the condemnation prt^eeded.*^ A licence is prima facie evidence, 
that when a ship left her port of outfit, she sailed upon her voyage 
insured.*^ Goods protected by a valued policy, being captured, are 
condemned as lawful prize, the captors paying the freight ; the ^ 
assured may, nevertheless, recover as for a total loss.*^ Lloyd's 
books are evidence of a capture.*^ If the assured's claim depends 
upon the judgment of a Court of Admiralty, the judgment must be 
produced. Thus, where one declared upon a total loss by capture, 
and after proving a capture, showed a recapture, upon which pro* 
ceedings were bad in an Admiralty Court ; held, that he could 
not recover, without the proceedings, though he only claimed the 
amount of the loss sustained by the salvage proceedings and 
sale.® A policy on goods at and from Liverpool to any port in the Blockade, 
river Plate, was efiected after notification in the London Gazette 
that such ports were blockaded. The ship after such notification 
sailed from Liverpool, and was taken by a Brazilian frigate in the 
river Plate and sent to Rio Janeiro for adjudication, but was 
rescued by the master and crew, who brought the ship and cargo 
back to Liverpool » where the master landed and warehoused the 
goods. The assured, after they had heard of the capture, and after 
the rescue, but before they heard of it, gave notice of abandon- 
ment to the underwriters. The jury found that the master did not 
intend to break the blockade. Held, 1, that the voyage insured 
was not illegal, as the vessel might sail for Buenos Ayres without 
contravening the law of nations, for the purpose of inquiring 
whether the blockade continued. 2, That the insured had no right 
to recover for a total loss by reason of their having offered to 
abandon ; because the abandonment must be viewed with regard 
to the ultimate state of facts at the time when the ofier to abandon 
was raade.^ 

It formerly occasioned much doubt and litigation, what eflect a Effect of 
recapture might have upon this kind of contract ; and how long it '^capture, 
was necessary for goods to remain in the hands of the enemy, in 
order to divest the original proprietor of his property in case of a 
recapture. All these doubts are now entirely removed, and can 
never again be agitated in this country, between an insurer and 
insured; Ld. Mansfield, for himself and brethren, having declared, 
in giving judgment in Goss v. WitherSj^ that these questions could 

» Sewell V. R. Exch. Ass., 4 Taunt. «* Abel v. Potts, 2 Esp. 243. 

866. • Thelluson v. Shedden, 2 N. R. 228. 
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Park on In- never have been started in policies upon real interest, because, as 
mrance. we have seen, they never could have varied the case. But wager 
policies gave rise to them ; for it was necessary to set up a total 
loss, as between third persons, for the purpose of their wager, 
though, in fact, the ship was safe, and restored to the owner. His 
Lordship laid down the same doctrine in Hamilton v. Mendez;* 
the consequence of .which is, that as wager policies are now ex- 
pressly prohibited by statute,'* these questions can never arise upon 
a policy of insurance. The only two possible cases, in which 
they can be material, are: 1, Between th^ owner and a neutral 
person who has bought the capture from the enemy : and, 2, be- 
tween the owner and recaptor : but whatever rule ought to be 
followed in favour of the owner, against a recaptor or vendee, it 
can no way affect the insurance, between the insurer and insured. 

By the marine law of England, as practised in the Court of Ad- 
mirsJty previous to the passing of any Act of Parliament which 
commanded restitution, or fixed the rate of salvage, it was held that 
the property was not changed so as to bar the owner in favour of a 
vendee or recaptor, till there had been a sentence of condemnation. 
Agreeably to this principle, judgment was given in that court, de- 
creeing restitution of a ship retaken by a privateer, though she had 
been fourteen weeks in the enemy's possession. Another case also, 
upon the same principle, was decided against the vendee after a long 
possession, two .sales, and several voyages. Thus stands the marine 
law of England, by which it appears that the jus postliminii continues 
till condemnation, which, by the 29 Geo. 2, c. 34, s. 24, is extended 
and now continues for ever. However, as has been already said, 
the change of property is not at all material as between the insurer and 
insured, upon policies of real interest, which are the only policies that 
can now by law be effected.^ 

Before the subject of capture and recapture be closed, I ought to 
add, that by the prize Acts (33 Geo. 3, c. 66, s. 44 ; and 43 Geo. 3, 
c. 160, s. 41) if a ship be retaken before she has been carried into an 
enemy's port, it shall be lawful for her, with consent of the recaptors, 
to prosecute her voyage ; and it shall not be necessary for the recaptors 
to proceed to an adjudication till six months, or till her return to 
the port from which she sailed ; and it shall be lawful for the master, 
owners, &c., with consent of the recaptors, to unload and dispose of 
the cargo before adjudication ; and, in case the vessel shall not return 
directly to the port from whence she sailed, or the recaptors shall 
have had no opportunity of proceeding to adjudication within the 
six months, on account of the absence of the said vessel, the Court 
of Admiralty shall, at the instance of the recaptors, decree restitution 
to the former owners, paying salvage, upon such evidence as to the 
said court, under all the circumstances of the case, shall appear rea- 
sonable ; the expense of such proceeding not to exceed the sum of 
£14. 

Detention. Having thus endeavoured to explain the nature of captures by an 
enemy, as far as they aflfect the subject of insurances, I proceed now 
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to treat of losses arisjing from another species of capture, namely, by Chap. IV. 
detention ; a part of our inquiry which will not demand a long or 
tedious discussion. The underwriter, by the express terms of his 
contract, is answerable for all loss or damage arising to the insured, 
*' by the arrests, restraints, and detainments of all kings, princes, and 
people,* of what nation, condition, or quality whatsoever." The only 
question then is, what shall be considered as such detention ; and, 
indeed, the words used are so large and comprehensive, as hardly to 
admit of a doubt even upon that head. The learned Roccus is of 
opinion " ut si merces captae a potestate, seu judice justitiam admi- 
nistrante in illo loco, aut a populo, aut ab ali^ qu^cunque person^ 
per vim, absque prelii solutione, tenentur assecuratores solvere aesti- 
mationem dominis mercium, fact& prius per dominos mercium cessione 
ad beneficium assecuratorum pro recuperandis illis mercibus, vel 
pretio ipsorum a capientibus.*' ^ In another place he says, *' Regis 
et principis factum connumeratur inter casus fortuitos ; ideo si rex 
et princeps retineant navem oneratam frumento ex caus^ penurise, 
quapropter navis non potuerit frumenta asportare ad locum destina- 
tum, tenentur assecuratores." ^ Malyne lays down the law to be, 
that the insurers are liable for all losses by arrests, detainments, &c., 
happening both in time of war and peace, committed by the public 
authority of princes.*^ And Lord Mansfield has said, that the insured 
may abandon in case merely of an arrest or embargo by a prince, 
not an enemy ; and consequently such an arrest is u loss within the 
meaning of the word detention.® 

j^n embargo is an arrest laid on ships or merchandise by public Fiinbargo, 
authority, or a prohibition of state commonly issued to prevent foreign 
ships from putting to sea in time of war, and sometimes also to ex- 
clude them from entering our ports.^ This term has, also, a more 
extensive signification, for ships are frequently detained to serve a 
prince in an expedition, and for this end have their loading taken 
out, without any regard to the colours they bear, or the princes to 
whose subjects they belong. The legality of such a measure has 
heen doubted by some, but it is certainly conformable to the law of 
nations for a prince in distress to make use of whatever vessels he 
finds in his ports, that may contribute to the success of his enter- 
prise.8 Embargoes laid on shipping in the ports of Great Britain, 
by royal proclamation in time of war, are strictly legal, and will be 
equally binding as an Act of Parliament, because such a proclamation 
is founded on a prior law, namely, that the king may prohibit any of 
his subjects from leaving the realm. But, in times of peace, the 
power of the King of Great Britain to lay such restraints is doubtful; 
and therefore, where such a proclamation issued in the year 1766, 
against the words of a statute then in force, although absolutely ne- 
cessary for the prevention of a dearth in this country, it was thought 
prudent to procure an Act of the legislature to indemnify those who 
advised or who acted under that proclamation.** 

* That is, the governing power of the ® 2 Burr. QdQ. 

country, Nesbitt u. Lushington, 4 T. R. ^ Lex Merc. red. 4th edit. 260. 

783. « Grot, de Jure Belli, 1. 2, c. 2, s. 10; 

•» Not. 64. 1 Black. Coram. 270. 

« Not. 65. ^ 7 Geo. 3, c. 7. 

•» Malyne, b. 110. 
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In case of detention by a foreign power, which in time of war may 
have seized a neutral ship at sea. and carried it into port to be 
searched for enemy's property, all the charges consequent thereon 
must be borne by the underwriter ; and whatever costs may arise 
from an improper detention must always fall upon them.* This was 
held by Willes, Ashhurst, and Buller, Js., in the absence of Ld. 
Mansfield, in a case,^ the circumstances of which are as follows : It 
was an insurance on the ship Thetis, a neutral ship ; and upon the 
trial, a special case was reserved for the opinion of the court, stating 
that the plaintiffs were Tuscan subjects, resident at Leghorn, sole 
owners of the ship T., which sailed from Leghorn, and was captured 
by a Spanish ship off the coast of Barbary, with neutral goods on 
board, consigned to London. She was condemned as prize in the 
Court of Vice- Admiralty in Spain, which sentence was reversed, but 
upon another appeal to a superior court, the latter sentence was also 
reversed, and the former confirmed. The grounds of condemration 
were two: 1st, that the ship T. refused to be searched, and resisted 
with force, having fired at the Spanish ship ; 2nd, that she had no 
charter-party on board. The captain of the T. answered these two 
grounds : 1st, that he resisted and fired, because the Spaniard hailed 
him under false colours ; 2nd, that he had taken the goods on board 
by the piece, and had not freighted his ship to any individual ; in 
which case a manifesto was sufficient without a charter-party. The 
sentence of the last Court of Appeal, although it condemns, admits 
the neutrality, for it states the vessel to be a Tuscan ship. The last 
ground, relative to the charter-party, was not insisted upon. Upon 
the other, the three learned judges above mentioned were of opinion, 
that a neutral ship is not obliged to stop to be searched;^ that the cap- 
tain had not been guilty of barratry ; that the searcher stops a neutral 
ship at his peril ; that this was to be considered as a case of improper 
detention, and, consequently, that the plaintiff upon this policy was 
entitled to recover. 

But though an underwriter is liable for all damage arising to the 
owner of the ship or goods from the restraint or detention of princes, 
yet that rule shall not be extended to cases where the insured shall 
navigate against the laws of those countries, in the ports of which he 
may chance to be detained, or to cases where there shall be a seizure 
for non-payment of customs. This was so ruled by Lord Commr. 
Hutchins, in Chancery, in the year 1690; and the reason of it is 
obvious, because there is a gross fraud on the part of the owner of 
the property insured ; and no man shall take advantage of his own 
misconduct.** If, indeed, any of those acts were committed by the 
master of the ship, without the knowledge of the insured, the under- 
writer would be hable, if not for losses by detention, at least for a 
loss by the barratry of the master, to which such conduct would most 
certainly amount.® 

It has been a question whether the insurers were liable to the pay- 



* 1 Magens, 67. 

^ Saloucci V. Johnson, B. II. Hil. 25 
Geo. 3. 

« This dictum does not appear to be 



well founded : see Ch. XVIII. 
d 2 Vcrn. 176. 
® Vide the next chapter. 
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ment of damage arising by the detention or seizure of ships by the Chap. IV. 
government of the country in whose ports the ship loads. 

The following general rules are now clearly deducible from the Insunince 
authorities: — 1. That it is not lawful for a British subject to insure of enemy'i 
an enemy from the effects of a capture made by his own government ; ^^^ ^' 
for, in cdi questions arising between the subjects of different states, 
each is a party to the public authoritative acts of its own govern- 
ment ; and, on that account, a foreign subject is as much incapa- 
citated from making the consequences of an act of his own state the 
foandation of a claim to indemnity upon a British subject, in a 
British court of justice, as he would be, if such act had been done 
immediately and individually by such foreign subject himself/ 

2. That a British subject cannot insure the owner of a foreign Insurance 
vessel from the effects of a British capture, nor of an embargo in the ^^?*^ 
nature of reprisals and partial hostility laid by the British government ^Jj^, 
on ships of the state of such foreigner '^ and whether the policy be 
efiected before or after commencement of hostilities is not material. 

3. One British subject may insure another British subject against 
the effects of an embargo laid on by the British government.*^ 

4. That a common embargo^ that is, an embargo laid on for general 
purposes, does not put an end to any contract between the parties, 
but operates only as a temporary suspension of it.^ 5. That a 
capture or embargo of neutral property may be insured against.' 
And lastly, where a policy is effected on behalf of the consignor, 
and his conduct or that of his own government is such as to deprive 
him of a locus standi in a British court of justice, the consignee is 
not at liberty indirectly to apply it to his interest, and enforce pay- 
ment, as if it had been made on his account/ But these general Eflfect of 
rules are subject to this qualification, viz , that the crown, by virtue hcence. 
of its prerogative of peace and war, may license an alien enemy to 

trade to an enemy's country. And, as regards the contract of in- 
surance, such a person is to be regarded as an adopted subject of 
the crown of Great Britain, and his trading as British trading : for 
the crown, in licensing the end, impliedly licenses all the ordinary 
legitimate means of attaining that end.^ 

By what has been said, it appears, that before the insured can re- Abandon- 
cover against the underwriter in cases of detention, he must first "»«"*• 
abandon to the insurers his right, and whatever claims he may have 
to the goods insured. This point will be fully treated of in the 
chapter of abandonment. It will be sufiScient here to remark, that 
in most of the countries on the continent, the time for abandonment 

* Touteng «. Hubbard, 3 B. & P. 291 ; e Visger v. Prescott, 5 Esp. 184; 
Conway v. Gray, 10 East, 546; Oamba Rotch v. Edie, 6 T. R. 413. 

«. Le Mesurier, i East, 408. f Conway v.Or&j^supra. Although to 

^ Ibid. ; and Kellner v. he Mesurier, 4 insure against British capture, &c., is ille- 

^t, 400; Furtado v. Rodgers, 3 B. & gal, the policy (it is said) is not on that 

P. 200. account wholly and to all intents void; 

^ Page V. Thompson, sitt. after Hil. see Olaser v. Cowie, 1 M. & S. 54, and 

'^' 1804. Guildhall, cor. Lord Ellen- Lubbock v. Potts, 7 East, 449. 

borough. ' Usparicha v. Noble, 13 East, 332 : 

* Touteng v. Hubbard, supra; Had- and see Fen ton t>. Pearson, 15 East, 4 1 9. 
ly ». Clarke, 8 T. R. 259. 
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Park on In- in such cases is fixed to a lirnited period after the event has hap- 
•urance. pened. In Bilboa the cession must be made within six months, if 
the loss has happened in any part of Europe; and within a year, if 
in a more distant country.* A similar regulation as to time is 
established by the ordinances of Middleburgh in Zealand.** By the 
Code de Commerce, 1. 2, tit. 10, s. 3, within six months from the 
receipt of the news of conducting the vessel into one of the ports or 
places in Europe or of Asia and Africa in the Mediterranean, within 
one year from the news of her being conducted to the W. I. colo- 
nies, the Azores, Canaries, Madeira, and other islands and coasts, 
W. of Africa and E. of America, and within two years of the news 
of her being conducted into any other port in the world. By 
the law of England, there is no positive rule on this subject, 
consequently an insured has a right to abandon immediately upon 
hearing of the detention. But it should seem, that in order to pre- 
vent the underwriters from being harassed, the insured ought to 
make his election, whether he will abandon or not within a rea- 
sonable time :^ and what that shall be, must in general depend upon 
the circumstances of the case. 



CHAPTER V. 

LOSSES BT THE BARRATRY OF THE MASTER OR MARINERS. 

It does not seem to have been anywhere precisely ascertained, 
from what source the term barratry has been derived. Indeed, the 
derivations of barratry have rather tended to confound than to 
throw any light upon the subject : for its root has been so frequentiy 
altered, according to the caprice of the particular writer, that it is 
impossible to decide which is the true one. The English, however, 
most probably have taken it from the French barrateur, which is to 
be traced to the Italians ; but where the latter found this word is a 
thing by no means clear. Whatever the derivation may be, the 
word seems to have been originally introduced into commercial 
afi*airs by the Italians, who were the first great traders of the 
modern world. In the Italian dictionary, the word barratrare 
means to cheat ; and whatsoever is done by the master amounting 
to a cheat, a fraud, a cozening, or a trick, is barratry in him. Postle- 
thwaite, in his Dictionary of Trade and Commerce, defines barratry 
thus : ** Barratry is committed when the master of the ship, or the 
mariners, cheat the owners or insurers, whether it be by running 
away with the ship, sinking her, deserting her, or embezzling the 
cargo." In another place, the same author observes, •• One species 
of barratry in a marine sense is, when the master of a ship defrauds 
the owners or insurers, by carrying a ship a course different from 
their orders." 

a 2 Maj^fens, 375, 416. c Speedi% and in the first instance, 

b 2 Magens, 23. post, Ch. IX. part 1. 
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By the law of England barratry is a breach of duty on the part Cbap. V|. 
of the master or mariners, in respect to the owners, with a criminal 
intent or ex maleficio : in other words^ any fraudulent or criminql 
^ndact, against the owners of ship or goods, by the master or ma- 
riners, in breach of the trust reposed in them, and to the injury of 
the owners, is barratry, although it be not done with intent to injure 
them, or to benefit, at their expense, the master or mariners.* 

It is not necessary, in order to entitle the insured to recover for 
barratry, that the loss should happen in the act of barratry ; that is, 
it is not material whether it take place during the fraudulent voyage 
or after the ship has returned to the regular course ; for the moment 
the ship is carried from its right track, with a fraudulent or cri- 
minal intent, barratry is committed. But the loss, in consequence 
of the act of barratry, must happen during the voyage insured, 
and within the time limited by the policy, otherwise the under- 
writers are discharged. Thus, if the captain be guilty of barratry 
by smuggling, and the ship afterwards arrive at the port of des- 
tination, and be there moored at anchor 24 hours in good safety, 
the underwriters are not liable, if, after this, she should be seized 
for that act of smuggling.^ 

To constitute barratry, it must be mthout the knowledge or consent 
of the owners : hence a master, being owner, cannot b^ guilty of it, 
because nothing can be so clear as this, that no man can complain 
of an act done to which he himself is a party .^ But it is material 
to consider in what sense the word owner is to be understood in 
this definition. It has been argued that if A. be the owner of a 
ship, and let it out to B. as freighter, who insures it for the voyage, 
and if the deviation be with the knowledge of A., though unknown 
to B., the insurer is discharged. But the court overruled that arr 
giunent, and said that, in order to discharge the insurer from the 
loffl by barratry, it must appear that the act done was by the con- 
sent or with the privity of the owner, pro hac vice, that is, the 
iieighter, the person insured.** In a court of equity the mortgagor 
18 deemed owner of the thing mortgaged within the meaning of this 
TBle.' Proof of the master being owner lies on the underwriter.^ . 

A loss by barratry is well alleged, though the proof be that it 
happened by the act of an enemy and by barratry jointly.^ 

Even if the parties insert in the policy the words in any lawful 
ifodcy if the captain commit barratry by smuggling, the underwriters 
*re answerable. For otherwise the word barratry should be struck 
«ut of the policy ; and most clearly the stipulation in the policy, 
respecting the employment of the ship in a lawful trade, must mean> 
^was said by Lord Kenyon in delivering the unanimous opinion of 
Ibe Court, the trade on which she is sent by the owners.^ 

» Earle t>. Rowcroft, 8 East, 125; ^ Cowp. 144. 

^allejotJ. Wheeler, Cowp. 154; Nutt v. « Lewin v, Suasso, supra. 

^urdieu, 1 T. R. 328. ^ Ross v, Hanter, 4 T. R. 33. 

^ hoikyer v. Offley, 1 T. R. 252. » Toulmin «. Anderson, 1 Taunt. 227; 

'Nutt V. Bourdieu, 1 T. R. 323; Arcangelo «. Thompson, 2 Camp. 620. 

^win V. Suasso, Ch. 16, Geo. 2. Pos- ^ Havelock v. Hancil, 3 T. R. 277. 
*'etli. Diet vol. i. p. 147. 



94 LOSSES BY BARRATRY. 

PbHt on tw Hitherto, we have considered barratry only as it affects the rights 
•trance, of the insurer and insured, which is certainly the material point of 
view in our present inquiry : but, before we come to the conclusion 
of this chapter, it will be proper to take notice of those positive 
regulations which exist in this and other countries, for the punish- 
ment of those who are guilty of some of the more heinous acts of 
barratry. By the ordinances of Middleburg, Rotterdam, and Ham- 
burgh, if any act of barratry be committed by the master, various 
degrees of punishment, sometimes amounting even to death, are in- 
flicted upon him, proportioned to the enormity of his guilt.* 

We do not find that any punishment was expressly provided by 
the law of England for offences of this nature till the reign ii 
Q. Anne, at which time, as may be collected from the preamble of 
the statute, the wilful casting away, burning, or destroying of ships 
by the master or mariners, was become very frequent. In her reigo, 
and in that of her successors, the Legislature interfered ;^ but it it 
useless to refer more to them, as the law now stands upon the 
7 & 8 Geo. 4, c. 30, and 7 Wm. 4, and 1 Vict. c. 89. The latter 
enacts, ** That whosoever shall unlawfully and maliciously set fire to or 
in any wise destroy any ship or vessel, whether the same be complete 
or in an unfinished state, or shall unlawfully and maliciously set fire to, 
cast away, or in any wise destroy any ship or vessel with intoA 
thereby to prejudice any owner or part owner of such ship or vessA 
or of any goods on board the same, or any person that hath under' 
written or shall underwrite any policy of insurance upon such ship 
or vessel or on the freight there^, or upon any goods on board the 
«ame, shall be guilty of felony, and, being convicted thereof, shall ht 
liable, at the discretion of the Court, to be transported beyond the 
seas for the term of the natural life of such ofl^nder, or for any term 
not less than fifteen years, or to be imprisoned for any term not ex- 
ceeding three years." And sect. 4 enacts, " That whosoever shall 
unlawfully or maliciously set fire to, cast away, or in any wise de- 
stroy any ship or vessel, either with intent to murder any person, or 
whereby the life of any person shall be endangered, shall be guiltj 
of felony, and, being convicted thereof, shall suflfer death." And the 
Stat. 7 & 8 Geo. 4, c. 30, s. 10 : " That if any person shall ttnlaw- 
fully and maliciously damage, otherwise than hy fire, any ship or 
vessel, whether complete or in an unfinished state, with intent to 
destroy the same or to render the same useless, every such offender 
shall be guilty of felony, and, being convicted thereof, shall be liable^ 
at the discretion of the Court, to be transported beyond the seas for 
the term of seven years, or to be imprisoned for any term not ex- 
ceeding two years, and, if a male, to be once, twice, or thrice pubKdf 
or privately whipped, if the Court shall think fit, in addition to 
such imprisonment. 

*■ 2 Magens, 77, 112, 215. felomes, &c., within the jnrisdietion ^ 

^ 1 Ann, It. 2, c. 9, ■. 4; 4 Geo. 1, the Admiralty may be tried at the 
c. 12, ■. 8; 11 Geo. 2, c 29, s. 6. And assizes b}' the 7 & 8 Vict. c. 2. 
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CHAPTER VI. Chap. VI. 

PARTIAL LOSSES AND ADJUSTMENT. 

Having, in the precediDg chapters, treated fully of the different kinds 
of losses for which the underwriters are answerable, the subject 
naturally leads one to consider when losses shall be said to be total, 
and when partial or average, as they have been most commonly de- 
nominated. When we speak of a total loss, we do not always mean Total lots, 
to signify that the property insured is irrecoverably lost or gone, but 
that, by some of the perils mentioned in the policy, it is in such a 
condition as to be of little use or value to the insured, and so much 
iojored as to justify him in abandoning to the insurer, and in calling 
upon him to pay the whole amount of his insurance, as if a total loss 
luid actually happened. But the idea of a total loss, in this sense of 
the word, is so intimately blended and interwoven with the doctrine 
of akuadonment, that it will add much to clearness and precision to 
refier what may be said on this subject till we come to the chapter on 
abandonment. In this place it will be sufficient to remark, that in 
case of a total loss, properly so called, the prime cost of the property 
insured, or the value mentioned in the policy, must be paid by the 
underwriter ; at least, as far as his proportion of the insurance ex- 
tends. This is evident from the nature of the contract ; for the in- 
sarer engages, as far as to the amount of the prime cost or value, in 
the policy, that the thing insured shall come safe : he has nothing to 
do with the market ; he has no concern in any profit or loss which 
may arise to the merchant from the sale of the goods. If they be 
totally lost, he must pay the prime cost, that is, the value of the 
thing he insured at the outset ; he has no concern in any subsequent 
value. So likewise, if part of the cargo, capable of a several and dis^ 
tkd valuation at the outset, be totally lost, as if there be one hun- 
dred hogsheads of sugar, and ten happen to be lost, the insurer must 
pay the prime cost of those ten hogsheads, without any regard to the. 
price for which the other ninety may be sold. Thus much at present 
for total lasses. 

The subject of this and the following chapter is intricate and per* 
plezuig; and one source of perplexity upon this subject is, the ir- 
regularity and confusion which we meet with in the present form of 
pc^ies of insurance. Ambiguities frequently arise in them, by using 
the same words in different senses ; and in no instance is this Avenige, 
absurdity more glaring than in the use of the word average. This ^hat ii. 
word in policies has two significations ; for it means a contribution 
to a general loss, and it also is used to signify a particular partial 
loss. In commercial affairs, indeed, it has no less than four different 
nieanings, and therefore it cannot be wondered at if much confusion 
of ideas has arisen upon the subject. In order to prevent that, if 
possible, in the subsequent part of this work, I shall here endeavour 
to distinguish between the four different senses of the word "average; " 
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Piurk <m In- and wherever I shall have occasion in future to speak of a damage 
**'^*^' arising to goods or other property not total, except when I am re- 
citing the words of a policy, I shall take the liberty of calling it, as I 
have already done at the head of this chapter, a partial, not an ave- 
Geneial TSLge loss. When goods or merchandises carried by sea are thrown . 
average. overboard in a storm, for the purpose of lightening the ship, the* 
owners of the ship and of the goods saved contribute for the relief 
of those whose goods are ejected, in such a manner that all who; 
profited by the lightening of the ship may bear a proportional loss of 
the goods thus thrown overboard for the common safety.* This 
contribution is what is called general or gross average, the full dis- 
Srotll or cussion of which will be the business of the next chapter. Small or 
petty aye- petty averages are the next species ; and, as these never fell upon 
'"^* the underwriters, I shall here set down all that is necessary upon 

that subject.^ Petty average consists in such charges and disburse- 
ments, as, according to occurrences, and the custom of every place',, 
the master necessarily furnishes for the benefit of the ship and cargo, 
either at the place of loading or unloading or on the voyage. These 
charges are lodemanage, which, as it appears by Cowers Interpreter,, 
means the hire of a pilot for conducting a vessel from one place to 
another;*^ towage, pilotage, light-money, beaconage, anchorage, bridge 
toll, quarantine, river charges, signals, instructions, passage money 
by castles, expenses for digging a ship out of the ice, when frozen up, 
that it may be brought into a proper harbour ; and at London, by 
custom, the fee paid at Dover pier. These seem to be all the articled' 
which come under the denomination of petty or accustomed ave- 
rage, as well in this as in foreign countries.*^ For these charges the 
insurers are never answerable ; but one-third of the expenses is 
borne by the ship, ttnd two-thirds upon the cargo." But, in order to 
discharge the insurer, it must appear that the disbursements were 
usual and customary in the voyage ; for, if they were incurred for 
any extraordinary purpose, or in order to relieve the ship and cargo, 
from some impending danger, they shall then be reputed a general 
average, and, consequently, be a charge on the insurer/ In lieu of 
these petty averages, it has become usual at some places to pay 5 per 
cent., calculated on the freight, and 5 per cent, more for primage to 
the captain .6 Another species of average in matters of commerce 
is that which we are accustomed to meet with in bills of lading, pcaf'^ 
ing 80 much freight for the said goods, with primage and average ac- 
customed. In this sense, it signifies a small duty, which merchants 
who send goods in the ships of other men pay to the master over and 
above the freight, for his care and attention to the goods so entrusted 
to him.^ This kind of average may also be laid out of the present in- 
quiry, as it is too insignificant a charge to fall upon the underwriter- 
Having thus disposed of the difierent kinds of average, so as to 
prevent a confusion of ideas, we shall now proceed to the main sub* 

» Lex Merc. red. 147. • 1 Mag. 72. 

* Magens, 72 . ^ See Da Costar. Newnhani,2 T. R. 407- 

« Cowel. « 1 Mag. 72. 

^ 2 Mag. 180, 278. ^ Jacob's Law I>ict. tide Average. 
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}ect proposed, namely, what shall he considered as a partilil loss. Cii af. VI. 
Ex in termini, it implies a damage which the ship may have sas- Piwtial lots, 
tained in the course of her voyage from any of the perils mentioned 
in the policy : when applied to the cargo, it also means the damage 
which goods may have received, without any fault of the master, hy 
storm, capture, stranding, or shipwreck, although the whole, or the 
greater part thereof, may arrive in port. These partial losses fall 
upon the owners of the property so damaged, who must he indemni- 
fied by the underwriter. For if the goods arrive, but lessened in 
value through damage received at sea, the nature of an indemnity 
speaks demonstrably, that it can only be effected by putting the mer- 
chant in the same condition in which he would have been if the 
goods had arrived free from damage.* 

The underwriters of London expressly declare, as appears from a Memoran- 
memorandum at the foot of the policy, that they will not answer for ^"™ clauie. 
partial losses not amounting to 3 per cent. This clause was intro- 
duced into English policies about the year 1 749, having long before 
that time been generally used in almost all the trading countries in 
Europe ; and it was intended to prevent the underwriters from being 
continually harassed by trifling demands.^ But at the same time, 
that they provide against trifling claims for partial losses, they under- ' 
take to indemnify against losses, however inconsiderable, that arise 
^m a general average, because that can never happen but in cases 
of imminent danger, when it is for the common interest that such ex- 
penses should be incurred. 

But in what cases, and in what manner, does the damage arising How 3 p&r 
from a partial loss exceed 3 per cent, ? To answer this question, we <**»^ <»lc«^ 
must ask — Is the insurance upon each separate article or on the 
balk? If it be upon each separate article, and that individual article 
be totally lost or destroyed, the assured may recover the particular 
sum insured on such article as for a total loss, and no question of the 
kind arises. But if a part of a separate article, say of a chest of tea, or 
if one of several chests of tea, when the insurance is on the bulk, be 
injured or lost, then the 3 per centi means 3 per cent, of the one 
chest, or 3 per cent, of the whole bulk, as the case may be.^ In 
the time of Lord Mansfield, and indeed long after his time, there 
could not be, on a policy in this form, a total loss, where the goods 
itill physically existed ; and the American courts seem to adopt that 
mle still ; but Roux v. Salvador,^ to be presently noticed, has placed 
the law of this country on a diflerent footing. 

As clearness and precision are necessary upon all subjects, and What nn- 
more especially upon this, it will be proper to observe that, when we derwriter 
>peak of the underwriter being liable to pay, whether for total or ^*J ***J?^' 
partial losses, it must always be understood, that they are liable only ©f steting 
in proportion to the sums which they have underwritten. Thus, if a loss, 
man underwrite 100/. upon property valued at 500/., and a total loss 

* 2 Burr. 1172. Navone v, Haddon, 9 C. B. 41; in the 

•^ See 6 M & W. 575, and ante, p. 9. judgment of Hills v. The Lend. Ass. Co, 

<^ Davy V. Milford, 15 East, 559; Z)at7y v. A/t^orrf is mistaken for, proba- 

Hedburg v, Pearson, 7 Taunt. 154; Hills bly, 1 Magens, 73. 

». The L. Ass. Co. 5 M. & W. 576; <» 3 Bing, N. C. 266. 



«8 PARTIAL LOSSES AND ADJUSTMENT. 

Parh^ii^- happen, he shall be answerable for 100/., and no more, that being 
*'*^*^' his proportit n of the lots. If only a partial loss, amounting to 60/. 
or 70/. per cent, upon the whole value, he shall pay 60/. or 70/., 
being his proportion of the loss. But the sum he has to pay 
may exceed the amount of his subscription, for it is not, like the 
penalty of a bond, the limit of the underwriter's liability,- but the pro- 
portion of the loss he is liable for.^ 

When a total loss happens, the insured is entitled to recover 
against the underwriter, as soon as he has proved the value of the 
thing insured ; but when the value is inserted in a policy, the insurer, 
by allowing such insertion, has admitted the value to be as stated; 
and nothing remains but to prove that the goods insured were acta- 
ally on board the ship.^ It is only in cases of total loss that aaj 
difference consists between a valued and an open policy : in the for- 
mer case the value is ascertained, in the latter it must be provedi 
But where the loss is partial, the value in the policy can be no guide 
to ascertain the damage, which then necessarily becomes a subject of 
proof as much as in the case of an open policy.^ 

When a partial loss happens, the first inquiry which naturaUj 
arises is this, for what does the insurer undertake to indemnify the 
owner, in case of a partial loss ? To answer this question, regard 
must be had to the nature of the contract between the underwriter 
and the merchant. What is the nature of the contract ? That the 
goods shall come safe to the port of delivery, or, if they do not, that 
the insurer will indemnify the owner to the amount of the value d 
the goods stated in the policy. Wherever the property insured is 
lessened in value, by damage received at sea, justice is done by 
putting the merchant in the same condition (relation being had to 
the prime cost or value in the policy) which he would have been ia 
if the goods had arrived free from damage ; that is, by paying him 
such proportion of the prime cost or value in the policy as corre- 
sponds with the proportion of the diminution in value occasioned by 
the damage. The question then is, Juno is the proportion of damage to 
be ascertained? It certainly cannot be by any measure taken from 
the prime cost : but it may be done In this way : — Where an entire 
thing, as one hogshead of sugar, happens to be spoiled, if you can 
fix whether it be a 3rd, a 4th, or a 5th worse, then the damage is 
ascertained to a mathematical certainty. How is this to be found 
out ? Not by any price at the outset port, but it must be at the port 
of delivery, where the voyage is completed, and the whole damage 

, known. Whether the price at the latter be high or low, it ia the 
same thing ; for in either case it equally shows whether the damaged 
goods are a 3rd, a 4th, or a 5th worse than if they bad come sound; 
consequently, whether the injury sustained be a 3rd, 4th, or 5th ojf 

. the value of the thing. And as the insurer pays the whole prime cost 
if the thing be wholly lost, so, if it be only a 3rd, 4th, or 5th worse, 

•See Blackett «. R. E. A. Co. 2 C. »» See Usher v. Noble, 12 East, 

& J. 244 ; Le CheminaDt v, Pearson, 4 639. 

Taunt. 367; Stewart t>. Steele, 6 Sc. N. *= Burr, 1170. 
K. 949. 
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he pays a 3rd, 4th, or 5th, not of the value for which it sold, hot of Chat. VL 
the value stated in the policy. And when no valuation is stated in 
the policy, the invoice of the cost, with the addition of all charges* 
and the premium of insurance, shall he the foundation upon which 
the loss shall he computed.^ 

This, it is true, said Ld. Mansfield, in Lewis'v. Rucker, is going hy 
a different measure in the case of a partial from that which governs 
in the case of a total loss, and, as a consequence, hy a different 
measure in the case of a partial loss of a thing entire, and of a thing 
capahle of a several and distinct valuation ; but it is clear that the 
distinction is founded on the nature of the thing. In a subsequent 
esse he said that the case of Lewis v. Rucker should he the rule in 
all similar cases ; that is, whenever there was a specific description 
of casks or goods. But in Le Crass v. Hughes,^ the property, which 
consisted of various goods taken from an enemy, was valued at the 
Mim insured, and part was lost by peril of the sea ; consequently, the 
mne rule could not be adopted, on account of the nature of the 
thing insured. The only mode was to go into an account of the 
value of the goods, and take a proportion of that sum as the amount 
of the goods lost. Again, the calculation is to be made on the 
difference between the respective gross proceeds of the same g^ds 
when sound and when damaged, and not on the net proceeds.*^ 
When the policy is on ship and cargo, and it never attaches as to 
part (as if no part of the cargo be put on board), the assured is 
entitled to recover such a proportion of the sum underwritten as 
the property upon which the policy did attach bears to the 
whole.* 

The reader will bear in mind what has already been mentioned, 
namely, that the value upon which the foregoing calculation rests 
is the prime cost of the commodity, wholly independent of the rise 
or fall of the market, the difference of exchange, the schemes or 
i{»eGulation of the merchant, or the like.^ 

In a work of great merit, in explaining the mode of stating an 
average loss, there is the following sentence : " When a ship on her 
voyage puts into an intermediate port in distress to refit, &c., and, 
OD unloading the cargo, it is discovered that some of the goods are 
damaged, which, to prevent further deterioration, are surveyed and 
lold on the spot ; in such a case, the claim must be adjusted as a 
salvage loss, and all the charge must be borne by the insurers ; for 
no particular average claim, according to the definition above-stated, 
can be made up when the goods are sold at any other place than 
th^ port of destination. Here the damaged goods are really (not at 
the term is often misapplied) sold on account of the underwriter, he 
paying all the charges, and even the freight ; and the merchant is 
indemnified as for a total loss, e.g, he receives the net proceeds ft-om 
the person who effects the sales, and the balance from the under- 

* See Winter «. Haldimand, 2 B. & ^ Johnson v, Sheddon, 2 East, 581. 

AA, 649. ^ Amery v, Rogers, 1 Esp. 208. 

^ Lewis ft. Rocker, 2 Burr. 1167; ^ lb., and Thelluson v, Bewick, 1 

Hiher v. Noble, 12 East, 639. Esp. 77. 

«»Doag].81. 
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writer.'** Whether, upon an open policy, a payment made in the 
Bhipment of goods celn, in the event of a loss, be added to their 
price, 80 as to form part of the value, is not settled. The premium 
may, and it is difficult to draw a sound distinction.^ 

Freight, while the ship is in the course of earning it, is a benefit 
incident to the ship, and, therefore, becomes the property of the 
underwriters paying for a total loss.^ When a ship has been re- 
paired, the underwriters are entitled to a deduction of one-third, 
new for old; but they have no claim for it, unless the ship has been 
again put into the possession of the owner.^ 

The insurers on a ship, if they pay for a total loss, are not 
liable likewise in respect of any prior partial loss which has not 
been repaired ; and if a total loss occurs, from which they are 
exempt, they are not liable for any prior partial loss, which, in that 
event, does not prove prejudicial to the assured." 

By the ordinances of Hamburgh it is declared, that in case of a 
damage to goods, the assured is not to open the damaged goods bat 
in the presence of the assurers or their deputies ;^ but if time and cir- 
cumstances do not give opportunity to call them, yet the goods must 
not be opened, but in the presence of a notary and some witnesses. 
i can find no such regulation in the law of insurance in England, 
nor do I understand that any such is adopted in practice. Indeed, 
it seems to be needless ; because an assured, in order to entitle him- 
self to recover for a partial loss, must prove by disinterested wit- 
nesses, to the satisfaction of the jury, the quantity of goods damaged 
in the course of the voyage. The parties may, however, insist 
upon being present. 

. It will be proper here to remark that some goods are of a 
perishable nature ; and therefore, when they are damaged by such 
natural and inherent principle of corruption in themselves, the un- 
derwriters, by the ordinances of most countries, are held to be dis- 
charged.8 The underwriters of London have indeed, by express 
words inserted in their policy, declared, that they will not be an- 
swerable for any partial loss, happening to corn, fish, salt, fruity 
flour, -and seed, unless it arise by way of a genei-al average, or in 
consequence of the ship being stranded.** This clause was intro- 
duced by the underwriters, to prevent the vexation of trifling de- 
mands, which must have arisen in every Voyage, on account of the 
very, perishable nature of those commodities which we have just 
had occasion to enumerate. This form was formerly used by the two 
insurance companies, as well as by the private insurers, till the 
year 1754, when a ship having been stranded, and got ofiT again, 
the insured recovered a small partial loss against the L. Ass. 



* Stevem on Average, 5th edit. p. 80, 
see Rottx r. Salvador, 3 Bing. N. C. 34. 

^ Winter v, Haldimand, 2 B. & Ad. 
649. 

<= Stewart v. Gen. Mar. Ins. Co. 2 H. 
L. Ga. 159. 

^ Da Costa v. Newnham, 2 T. JR.* 407; 
Pirie v. Steele, 2 M. & Rob. 49. 



e Knight V. Faith, 15 Q. B. 668. 

' 2 Magens, 228. 

8 Code de Com. 342, Stockhohn and 
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^ See Scott v. Bourdillion, 2 N.R. 213. 
Salt does not include saltpetre, Journu 
V. Bourdieu, sittings after. £aater Tenn« 
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]Jo., since wbich period the Cos. have left out the words, or the C?HAr. VI> 
ihip be .stranded ; and are now only liable in cases of a general 
average : but the old form is still retained by private insurers.* 
• It was for a long while the law of this country, and still seems to 
be that of the United States of America, that there cannot be a total 
loss of any of the articles named in the memorandum so long as 
tbey exist in specie ; but this is not so now in this country. The 
change was finally established by the Court of Error in the well* 
known case of Rotug v. Salvador}* Hides insured from Valparaiso to 
Bordeaux, free of particular average unless the ship were stranded, 
arrived at Rio Janeiro, on their way to B. in a state of incipient 
putridity occasioned by a leak in the ship ; they were sold for one* 
fourth of their value at Rio, because, by the process of putrefaction, 
they would have been destroyed before they could have arrived at 
B. The ship was stranded after leaving Rio. Held, that the as- 
sured might recover, as for a total loss, without abandonment. '* It 
kas been contended," says Ld. Abinger, ** that the fact of stranding 
being a condition to let in a claim for a partial loss, it is not ma-* 
teriJ whether the stranding takes place whilst the goods insured 
are on board or after they are landed. We at^e not prepared to adopt 
that conclusion.** It was also assumed in argument that there was 
a distinction between goods that are subject to a partial loss uncon- 
ditionally, and goods excepted by the memorandum from such loss. 
•'Bat" (proceeds the judgment) "there is neither authority nor prin- 
ciple for the distinction in point of law. Whether a loss be total or . 
partial in its nature must depend upon general principles. The me- 
twrandum does not vary the rules upon which a loss be partial or '' 
hUd; it does no more than preclude the indemnity for an ascertained 
partial loss, except on certain conditions. It has no application 
whatever to a total loss, or to the principles on which a total loss is 
to be ascertained^ Dismissing this distinction, then, the argument 
rerts upon the position that if, at the termination of the risk, the 
goods remain in specie, however damaged, there is not a total loss. 
Now this position may be just, if by the termination of the risk is 
meant the arrival of the goods at their place of destination, accord- 
ing to the terms of the policy. But there is a fallacy in applying 
those words to the termination of the adventure, before that period, 
by a peril of the sea. The object of the policy is to obtain an in- 
demnity for any loss that the assured may sustain by the goods 
being prevented by the perils of the sea from arriving in safety at 
the port of their destination. If, by reason of the perils insured 
againsti the goods do not so arrive, the risk may, in one sense, be .. » 

said to have terminated at the moment when the goods are finally .- i 

separated from the vessel. Whether, upon such an event, the loss 
istutal or partial, no dOubt depends upon circumstances. But the 
existence of the goods or any part of them in specie is neither a 
conclvisiye, nor in many cases a material, circumstance to that 

' * GantiUon tf. the Lond. Ass. Co. cited beWs masterly remarks on this case in 
in 3 Burr. ] 653. Knight v. Faith, 15 Q. B. 649; and see 

^ 3 BiBg, N. C. 266; see Lord Camp- post, Cb. IX. AbandonmmtU 
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Park on In- question. If the goods are of an imperishable nature, if the assured 
mrance, become possessed of, or can have the control over them, if they 
still have an opportunity of sending them to their destination, tbe 
mere retardation of their arrival at their original port may be of no 
prejudice to them beyond the expense of reshipment in another 
vessel. In such a case, the loss can be but a partial loss, and most 
be so deemed ; even though the assured should, for some real or 
supposed advantage to themselves, elect to sell the goods where 
they have been landed, instead of taking measures to transmit then 
to their original destination. But if the goods once damaged by tbe 
perils of the sea, and necessarily landed before the termination of 
the voyage, are, by reason of that damage, in such a 8tate> though 
the species be not utterly destroyed, that they cannot with safety be 
reshipped into the same or any other vessel ; if it be certain that, 
before the termination of the original voyage, the species itself 
would disappear, and the goods assume a new form, losing all their 
original character ; if, though imperishable, they are in the hands of 
strangers, not under the control of the assured ; if by any circonh 
stance, over which he has no control, they can never, or within no 
assignable period, be brought to their original destination ; — in any 
of these cases, the circumstance of their existing in specie at that forced 
determination of the risk is of Ao importance. The loss is in it8 
nature total to him who has no means of recovering his goods, whe- 
ther his inability arises from their annihilation or from any other 
insuperable obstacle." The words in the memorandum unless p* 
neral or the ship be stranded, are to be read as an exception and not 
as a condition. Therefore, when a ship is stranded in the course of 
her voyage, although no part of the loss arise from the act of strand- 
ing, the underwriters are liable for a partial loss arising from a peril 
insured against.* 

General average will be the subject of the following chapter. 

Let us now see what stranding means. It may be described gene- 
rally thus : — when a vessel is, ^om an accidental cause, on the ground 
or strand, in such a situation as she ought not, in the usual course 
of things, to be in, while prosecuting the voyage on which she is 
bound, she is a ship stranded, within the meaning of the memoran- 
dum.^ Ground or strand, of course, includes piles, rocks, and the 
like. Again, a mere touch and go is not a stranding; she mnst 
be more or less stationary.*' Injury to the cargo, and want of in- 
jury to the ship, seem to be circumstances not properly ingredients 
in the question. 

When the quantity of damage sustained in the course of the voy- 
age is known, and the amount which each underwriter upon the 
policy is liable to pay is settled, it is usual for the underwriter to 
endorse on the policy, adjusted this loss, at so much per cent., or 
some words to the same effect. This is called an adjustment. There 
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nay be an adjustment of a partial loss upon a valued policy, as well Chap. VII. 
fts upon an open one.* If an agent subscribes a policy, and has au- 
thority to do so, be bas also authority to sign the adjustment.*' 
Formerly, if the adjustment was signed by the underwriter, and after 
that he refused to pay, the owner had no occasion to go into proof 
of his loss, or of any of the circumstances respecting it. Fraud, of 
coarse, would vitiate it ; but, until set aside on that ground, it was 
conclusive on the underwriter. It is now, however, regarded as 
fnmd facie evidence only, and will not conclude him as to any of the 
facts or circumstances upon which the adjustment was made.<^ 

One rule relative to adjustments remains still to be mentioned. Money paid 
which is, that if an insurer pay money for a total loss, and in fact it aijderaiiiii- 
be 80 at the time of adjustment, if it afterwards turn out to be only ^* 
t partial loss, he shall not recover back the money so paid to the 
insured. But substantial justice is done, by putting him in the place 
of the insured, and giving him all the advantages that may arise from 
the salvage.^ An adjustment and payment will not prevent the mis- 
take from being set right, if there was a mistake in fact ; for money 
paid under a mistake of facts may be recovered, unless the payer 
banded over the money intentionally, not choosing to investigate the 
&Gts. His having the means of knowledge is not a sufficient an- 
swer to such a demand.® 



CHAPTER Vir. 

GBNERAL OR GROSS AV£RAOB. 



Ayiraqk, in that sense in which we are now to consider it, signifies what it. 
t^Mdribution to a general loss :' but, in order to satisfy the reader, 
it will be necessary to give a more particular description of it. What* 
tver the master of a ship in distress does for the preservation of the 
whole ; in other words, all loss which arises in consequence of extra* 
ordinary sacrifices made for the benefit of the whole concern, comes 
omler the denomination of general average ; as in cutting away masts 
or cables, or in throwing goods overboard to lighten his vessel, and 
tbe like :* in which all who are concerned in ship, freight, and cargo, 

• Lewii «. Rucker, 2 Burr. 1167. • KeUy v, Solari, 9 M. & W. 5S; 

^ Eichardson «. Afiderson, 1 Camp. Bell v, Gardner, 4 Sc. N. C. 621; May 

*, ». V. Christie, 1 Holt, 67. 

^ Herbert v. Champion, 1 Camp. 134; ^ 3 Burr. 1665. 

Shepherd «. Chewter, lb. 274, ».; Bilby « See Hallett «. Wigram, 9 C. B. 

«• Lumley, 2 East, 469; Regner v. Hall, 580, and the remarks on the Gratitudine^ 

4 Taunt. 725; and see Kelly v, Solari, 3 Rob. A. R. 260; Plummer v. Wild- 

9M.&W. 55. man^ 3 M. & S. 482, and Potoer v. 

I ' Da Costa V. Firth, 4 Bnrr. 1966. Whitmore, 4. lb. 141. 
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Park on In- are to bear an equal or proportionable part of tbe loss of what was 
*urance, so sacrificed for the common welfare ; and it must be made good by 
the insurers, in such proportions as they have underwritten. In the 
works of writers upon commercial afiairs, we very often meet with 
the word contribution, also signifying the thing just described ; and 
in a marine sense, average and contribution are synonymous terms.* 
This obligation, which, by the laws of all the maritime coantriesin 
Europe, binds the proprietor of the goods or ship saved to contribote 
to the relief of those whose goods are thrown overboard, is founded 
on the great principle of distributive justice : for it would be hard 
that one man should suffer by an act which the common safety ren- 
dered necessary, and that those who received a benefit from that 
act should make no satisfaction to him who had sustained the loss. 
This obligation, which is tacitly entered into by all who have property 
at 8«a, was introduced by the Rhodians.** Their laws most equitably 
enacted, that all the property on board should contribute to this 
necessary and general loss; and in modem constitutions we find 
very little alteration in the doctrine of averages from that established 
at Rhodes. Similar regulations were made by the laws of Wisbuy, 
and, as I have already said, they are now become general.^ From 
Molloy we learn that the Rhodian laws upon this subject were intro- 
duced into England by William the Conqueror. Beawes is of opinion 
that, in order to make the act of throwing things overboard legal, 
Whatjuft- three things must concur:*^ — Ist. That what is so condemned to 
tifies jetti- destruction be in consequence of a deliberate and voluntary consul- 
tation held between the master and men. 2ndly. That the ship be in 
distress, and that sacrificing a part be necessary, in order to preserve 
the rest. 3rdly. That the saving of the ship and cargo be actually 
owing to the means used, with that sole view. But of these, tbe 
second alone is strictly necessary by our law.® It appears, also, by 
the laws of Wisbuy, that, in an emergency of such a nature as to 
justify lightening the ship, it was necessary first to consult the owner 
of the goods or the supercargo ; but, if they would not consent, the 
merchandise might, notwithstanding their refusal, be ejected, if it 
appeared necessary to the rest of the people on board ; a regulation 
evidently founded in necessity, to prevent a sordid individual from 
obstructing a measure so essential to the general safety.^ If the 
ship ride out the storm, and arrive in safety at the port of destination, 
the captain must make regular protests, and must swear, in which 
oath some of the crew must join, that the goods were cast overboard 
for no other cause, but for the safety of the ship and the rest of the 
cargo.8 And, as the law has authorised such proceedings in these 
cases of imminent necessity, it will protect those who act bond fiin* 
.€md will indemnify them against all consequences. Thus, in an 
action of trespass against a man for throwing goods overboard,^ 

» Beawes, 147; Mag. 56. « 1 East, R. 220. 

• *» Leg. Rhod. s. 2, art. 9. f Laws of Wisbuy, art. 20; laws of 

« Laws of Wisbuy, art. 20, 1. 2, 6. Oleron, art 8. 

8. 3. « Beawes, 1 48; Molloy, L 2, c. 6, s. 2. 

<* Beawes, Lex Merc. 148. ^ Mouse^s Case, 12 Co. 63. 
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le pleaded specially, that it was done in a storm, in a case of ne- Cuat. VII^ 
»8sity, netvis levanda causd; and, if that act had not been done, that 
tbe passengers must all have perished. The court held that the plea 
was good, and the defendant had judgment. It is not always necessary 
for the purpose of contribution that the ship should arrive at the 
port of destination. If the jettison, for instance, does not save the. 
ship, but she perish in the storm, there shall be no contribution of 
sach goods as may happen to be saved, because the object for which 
the goods were thrown overboard was not attained. But if the 
ship, being once preserved by such means, and continuing her course, 
shmild afterwards be lost, the property saved from the second acci- 
dent shall contribute to the loss sustained by those whose goods were 
cast oat upon the former occasion.*^ Magens, in his preliminary 
Essay on Insurances, advances a different doctrine, and contends 
that, if a ship be saved by throwing goods overboard, and afterwards 
perish by another calamity, the goods saved shall not contribute to 
the former loss. He puts a case to illustrate his meaning ; but the 
ordinances above referred to, as will appear from the abstract of them 
in the preceding paragraph, directly contradict his positions, although 
he seems to have had those ordinances in view when he advanced 
them. It was necessary to say thus much, because the doctrines of 
SQch an useful writer are often received implicitly ; erroneous opinions 
are adopted- and confirmed, because they are not accurately examined ; 
and the more respectable the writer is, the greater is the danger which 
is to be apprehended. But what is still more remarkable, in the very 
next paragraph to that I last mentioned, he puts a similar case, in 
vhich he admits that the goods saved ought to contribute.*^ 

The writers upon this subject have stated, with much minuteness In what 
and accuracy, the various accidents and charges that will entitle the cases claim 
party suffering to call upon the rest for a contribution. I doubt *^^*' 
whether it be necessary to be so particular in this place ; because 
ve may gather in general from the description given of average at 
Ute beginning of this chapter, that all losses which arise in conse- 
qaence of extraordinary sacrifices made for the sake of all come 
within the description of general average. Mark, a sacrifice, or 
something given up out of the usual course, and for the sake of 
all. For instance, the Nancy, to escape from a French privateer, 
carried an unusual press of sail, in consequence of which she was 
much strained, opened most of her seams, and lost the head of her 
inainmast, but finally succeeded in getting away ; held, a common 
lea-risk, and not a sacrifice, or a thing given up to save the whole.^ 
It was also so adjudged, where a part of the cargo was sold to raise 
money at a port to which the ship had put back for the repair of 
damage incurred by ordinary perils of the sea.^ Neither is the 
expense of repairing a ship injured by successfully resisting and 

» Code de Com. 1. 2, Tit. 11, 16; Power v, \Vhitmore,4 M. & S. Ul; 

Old. of Hamb. 2 Mag. 240; Ord. of Dobson v. Wilson, 3 Camp. 487; Taylo 

Hot. 2 Mag. 98. v. Curtis, 2 Marsh, 309. 

* 1 Mag. 57. ^ Hallett v, Wigram, 9 C. B. 580* 

« Corington v. Roberts, 2 N. R. 378; 
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Park on /»- beating off a privateer (thus reaching her destination in safety) nor 
•urance, of curing the wounds of the sailors received in the action, nor the 
ammunition expended in the engagement, the subject of general 
average/ When a ship was run foul of by another, and the captaiii 
was obliged to cut away the rigging, and to return to port to repair 
it, without which it was found the vessel could not have prosecuted 
her voyage, nor have kept the sea with safety, the court held that 
the expenses of repairs, so far as they were absolutely and unavoid- 
ably necessary for the general safety of the whole concern, but no 
further, and the unloading for the purpose of repairs, became 
general average ; but that the captain's expenses during the unload* 
ing, repairs, and reloading, were not so, nor wascrinopage to replace 
deserted seamen during the repairs,** Under a like state of facta, 
the wages and provisions of workmen hired for the repairs were 
deemed to be the subject of general average.^ In the case cited, 
the master was compelled to cut away the rigging in order to pre- 
serve the ship, and afterwards put into port to repair that which he 
had so sacrificed. But where the damage incurred was by tempest, 
and there was no sacrifice of any rigging or the like, indeed only of 
the master's time and patience, it was held by the same court, that 
neither the wages and provisions of the crew nor the expenses of 
repairs, were the subjects of general average.** No claim for general 
average can arise from an act done to redeem the master from im- 
prisonment, as if a part of the cargo were sold for that purpose or 
the like.* 

It is not only the value of the goods thrown overboard that modt 
be considered in a general average, but also the value of such as 
receive any damage by wet, &c., from the jettison of the rest.^ 
What By the ancient laws of Rhodes, Oleron, and Wisbuy, the ship 

f? w** ^^^ ^^^ ^^^^ remaining goods shall contribute to the loss sustained.* . 

The most valuable goods, though their weight should have been in- 
capable of putting the ship in the least hazard, as diamonds or 
precious stones, must be valued at their just price in this contri- 
bution, because they could not have been saved to the owners but 
by the ejection of the other goods. Neither the persons of those in 
the ship, nor the ship provisions, nor respondentia bonds, safier 
any estimation ;•* nor does wearing apparel in chests and boxes, nor 
do such jewels as belong to the person merely ; but if the jewels are 
a part of the cargo, they must contribute. Those who carry jewds 
by sea ought to communicate that circumstance to the master; 
because the care of them will be increased in proportion to their 
worth, to prevent their being thrown overboiard promiscuously with 
other things ; and hence their preservation vnll be a common be- 
nefit.* Both by law and custom, the wages of sailors are not to 
contribute to the general loss, a provision intended to make this 

• Taylor v. Curtis, 2 Marsh. 309. « Dobson v. Wilson, 3 Camp. 487. 

^ See Plummer v. Wildman, 3 M. ^ Beawes, 148; Molloy, 1. 2,c. 6,s. 8. 

& S. 482, as explained by Power v, « De Leg. Rhod. s. *2, art. 8; Oler- 

Whitmore and Hallett ». Wigram. art. 8 ; Wisb. art 20 ; MoUoy, 1.2,c. 6, s. 4- 

c Da Costa v. Newnham, 2 T. R. 407. " Joyce v, Williamson, 3 Dougl. 164- 

•* Power V, Whitmore, 4 M. & S. 141 ] Mag. 68. 
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descriptioD of men more easily consent to a jettison, as they (IoChap. YII. 

not then risk their all, heing still assured that their wages will be 

paid.* 

The way of fixing a right sum, by which the average ought to be How com- 

compated, can only be, by examining what the whole ship, freight, pu^d. 

and cargo, if no jettison had been made, would have produced net, 
if they had all belonged to one person, and been sold for ready 
money. And this is the sum whereon the contribution should be 
made, all the particular goods bearing their net proportion.^ In no 
respect whatever do the ordinances of foreign states differ so much 
as in the manner of settling the contribution of the ship and freight.^ 
la some places, the ship contributes for the whole of her value and 
freight ; in others, for the half of her value and one-third of her 
freight ; and again, in others both ship and freight are to contribute 
for one-half. By the laws of Konigsberg, Hamburgh, and Copen- 
hagen, the ship is to contribute for the whole of her value and 
freight. They also declare that the value of the ship shall be that 
vhich she was worth when she arrived, and that from the freight a 
deduction shall be made of the men's wages, pilotage, and such 
other charges as come under the name of petty average, of which 
it is customary everywhere, as we have before observed, for the 
cargo to bear two«thirds and the ship one.^ By our law 1 think 
from what we may collect that the ship, freight,' and cargo are to 
bear an equal and proportional part of what was so sacrificed for the 
common good. 

The sea-laws of different countries vary no less than upon the 
former question, in fixing at what prices goods thrown overboard 
shall be estimated, and for what value those saved are to contribute. 
By the ordinances of Rotterdam, Stockholm, and Copenhagen, 
if the accident which occasioned the general average happened 
b^ore half the voyage was performed, the jettison was to be esti- 
mated at prime cost ; but if after that period, then at the price for 
which such goods would sell at the place of discharge, freight, 
duties, and ordinary charges deducted.^ That distinction is now, 
however, exploded in England, and the custom has become general 
of estimating the goods saved and lost at the price for which the 
goods saved were sold, freight and all other charges being first de- 
dttcted.s This rule is agreeable to the marine laws of Wisbuy, which 
declare that the goods thrown overboard shall be brought into a 
gross average, and shall be rated at the same price for which other 
merchandise of the same sort preserved from the sea or enemy was 
sold.^ This custom mentioned by Molloy was certainly new in 
England at the time he wrote ; for it appears by Malyne, that in 
1622, the distinction was observed of estimating the goods at prime 
cost, if the jettison happened before half the voyage was performed ; 
and if after, at the price the rest of the goods sold for at the place 

* 1 Mag. 71. Williams v. L. Ass. Co. 1 M. & S. 
^ 1 Mag. 69. 318. 

"^ Codes of Genoa and France. f 2 Mag. 100, 285, 339. 

* 2 Mag. 207, 287, 889. ■ MoUoy, tit. Average, s. 15. 
' Da Coita ?. Ntumham, 2 T. R. 407 ; ^ Leg. Wiab. art. 20. 
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When con- 
tribution 
made. 



Pari OH lit- of discharge.* However, Molloy is a more modem authority; and 
Magens says, that the prevailing mode of settling averages now 
adopted in England is conformable to that rule, which has abof- 
lished the distinction. Gold, silver, and jewels, at most places con- 
tribute to a general average, according to their fall value, and hi 
the same manner as any other species of merchandise.^ It has been 
said, that an immemorial custom has prevailed at Amsterdam, thiit 
gold and silver shall only contribute for half their value : the reasoa 
for such a custom one is at a loss to conjecture. In England no 
such custom prevails, but money and jewels must fall into the 
general average at their full price ; and a modern writer assures lis, 
that the practice was such in London when he wrote ;^ and such I 
believe it to be at this day ; and the doctrine here advanced was 
mentioned and confirmed by Mr. J. BuUer as clear law.** 

The contribution is in general not made till the ship arrive at 
the place of delivery ;* but accidents may happen, which may cause 
a contribution before she reach her destined port. Thus when a 
vessel has been obliged to make a jettison, or, by the damage suf- 
fered soon after sailing, is obliged to return to her outset port; 
the necessary charges of her repairs, and the replacing the goods 
thrown overboard, may then be settled by a general average.^ 

Thus I have endeavoured to lay before the reader an idea of what 
is meant by average ; and. in order to do that more distinctly, I 
have defined what average is ; I have shown its origin, and what 
the necessary requisites are to render the act, whence averages 
arise, legal. I then stated, in general, what accidents or expeases 
"would authorise the sufferer to call tor a contribution ; the different 
kinds of property that were subject to such contribution ; and lastljTv 
the mode by which the value of this property was to be ascertained. 
It only remains now to state that the insurers are liable to pay the 
insured for all expenses arising from general average, in proportion 
to the sums they have underwritten. Roccus says,* *' Jactu facto, 
ob maris tempestatem, pro sublevanda navi, an teneantur asseoo'' 
ratores ad solvendurn sestimationem rerum jactarum domino ipsa* 
rum ? Die eos non teneri, quia pro rebus jactis fit contribatio, 
inter omnes merces habentes in ilia navi pro solvendo pretio domiae 
ipsarum, et ideo si assecuratus recuperat pretium rerum jactarum* 
non potest agere contra assecuratores ; tamen tenentur assecuratores 
ad reficiendum illam ratam et portionem, quam solvit assecuratus in 
illam contributionem faciendo inter omnes, habentes merces in illt 
navi, quae portiocum non recuperetur ab aliis, habetur pro deperdita, 
et proinde ad illam portionem tenentur assecuratores." Thfe opi- 
nion of this learned civilian is agreeable to the laws of all the 
trading powers on the continent of Europe, as well as to those of 
England, where the insurer, by his contract, engages to indemnify 
against all losses arising from a general average. 
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*■ Lex Merc. ] st ptirt, fi. 26. 
»> 1 Mag. 62. 
Molloy, tit. Average, «. 4 ; ] Mag. 
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^ Peters v. Milligan, sit. at Guildh. 



after Mich. 3787. 

® Roccus de Nav. Not. 96, 

f 1 Mag. 60. 
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• In general, it seems better to apply for contribution to a court of Chap«VIII. 

equity, where effectual relief may be obtained against all the parties 

in one suit.^ A shipper of goods may maintain an action at law for 

general arerage, as well as the owner of the ship.*^ 

The owner having effected an insurance does not affect his right 
to general average ; for the law of average and contribution had ex- 
isted for ages before the practice of insurance was known.^ 



CHAPTER VIII. 

SALVAGE.** 



Salvage is so necessarily connected with the two former chapters, 
that it will be proper to take it into consideration here, before we 
proceed to the other parts of this inquiry. By the law of England, 
every person who acts or is employed in any way in the saving or 
preserving of any ship or vessel in distress, or of any part of the cargo 
thereof, or of the life of any person on board the same, or of any 
wreck of the sea, or of any goods, jetsam, flotsam, lagan, or derelict, 
or of any anchors, cables, tackle, stores, or materials which may have 
belonged to any ship or vessel, is entitled to a reasonable reward.^ 
The propriety and justice of such an allowance must be evident to 
every one ; for nodiing can be more reasonable than that he who has 
recovered the property of another from imminent danger, by great 
labour, or, perhaps, at the hazard of his life, should be rewarded by 
him who has been so materially benefited by that labour/ Accord- 
ingly, all maritime states, from the Rhodians down to the present 
time, have made certain regulations, fixing the rate of salvage in some 
instances, and leaving it, in others, to depend upon the particular 
circumstances ;K and the law of England, the decisions of which are 
not surpassed by those of any other nation in justice and humanity, 
Was not backward in adopting a doctrine so equitable in its nature 
^d do beneficial to those whose property was endangered.^ 

The two main ingredients in all salvage-service are — the danger to 
which the property is exposed, and the danger encountered by the 
claimants in its rescue : upon these two particulars mainly depends 
the measure of compensation.^ The Court of Admiralty had no power 

^ CoBU Dig. tit. Ch. 2 c; Shepherd minster, 1 Wm. Rob. 229; the D. of 

t>. Wright, Shower's P. C. 38. Manchester, lb. 475; the Ocean, 2 lb. 

*» Berkeley «. Presgrave, 1 East, 220; 9Q, 

I^obson «. Wilson, 3 Camp. 487. ' Kaim's Princ. of Eq. Intr. p. 6. 

"^ Price t>. Noble, 4 Taunt. 123. « Leg. Rhod. s. 2, art. 65, 46, 47. 

^ See Smith's Mere L., tit. Salvage^ ^ See Hartfort v, Jones, 1 Ld.Rayro. 

/>o«<,p. 251. 893; 9 & 10 Vict. c. 99, s. 19. 

' 9 & 10 Vict. c. 99, 8. 1 9 ; the We8^ * n. (e.) 
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before 9 & 10 Vict. c. 99, to decree a salrage-reward for the preser- 
_ vation of life only.* Again, salvage-reward is for benefit actually 
conferred in the preservation of life or property, and not for mere 
meritorious exertions.** The officers and crews of H.M.'s ships are 
entitled to salvage-reward upon the same footing as other salvors.' 
So may a pilot be entitled to it.^ 

Salvors, it should also be observed, may be curtailed, or even de- 
prived altogether of the remuneration, through error, misconduct, or 
want of skill or capacity in the performance of the service. Even 
when essential service has been rendered to a vessel, subsequent mis- 
conduct may produce a forfeiture of it.* 

As the propriety of such an allowance is admitted by all, the only 
difficulty that can arise upon the subject is to ascertain in what pro- 
portions these gratuities and rewards must be allowed. The laws of 
Rhodes fixed the rate of salvage in several instances, sometimes 
giving jth of what was saved, at other times only ^i^th, and at others f 
The regulations of Oleron left it more unsettled, and declared tLat 
the courts of judicature should award to the salvors such a propor- 
tion of goods saved as they should think a sufficient recompense for 
the service performed and the expense incurred.^ Almost every 
state has regulations on this head peculiar to itself; and the legis- 
lature of this country has, by various statutes, expressed its ideas 
upon the subject. I shall first consider what rule it has establisbed 
in cases of wrecks and then what the rate of salvage is in cases of 
recapture. When a ship has been wrecked, the law of England has 
followed the laws of Oleron in declaring that reasonable salvage only 
shall be allowed.^ In salvage cases the usage of the Admiralty Court 
except in the instance of bullion, is to take the whole value of tbe 
ship and cargo, and assess the amount of the remuneration upon the 
whole, each paying its due proportion.** In the apportionment of 
salvage, the Court is not influenced by the fact of the vessels being 
insured.* We have formerly seen that, when the ships or goods of 
British subjects were retaken from an enemy, the original owner was 
entitled, by the marine law, to have them restored, upon paying to 
the recaptors a reasonable salvage, provided the recapture was before 
condemnation. It was also observed, that the statute law had ex- 
tended the right of the original owner ; so that he was entitled to 
have his ship and goods restored to him, whether they were retaken 
after condemnation or before, however distant the time of recapture 
might be from that of the original taking.*^ The same statute faai 
also fixed the precise rate of salvage which, in the various instances 
mentioned in the act, the recaptors should be entitled to demand. 
But the rate of salvage has been since altered, and is now, in all 
cases, however long the ship has been in the enem/s possession, to 



• The Zephyms, 2 Wm. Rob. 829. 
^ The India, lb. 408. 
« The Wilsons, 1 lb. 172; see 16 & 
17 Vict c. 131. 
d The Hebe, lb. 250. 
« The D. of Manchester, 1 lb. 475. 
f Leg. Oler., art. 4. 
« See 9 & 1 Vict. c. 99, s. 19, *' An 



Act for consolidaUng and amending tbe 
Laws relating to Wreck and Halfxi^* 
post, 251. 

*» The Emma, 2 Wm. Rob. 309. 

* The Devereux, 1 lb. 180. 

k 13 Geo. 2, c. 4, 8. 18 ; 29 Geo. 2, 
c. 34, s. 24. 
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}e ith if the recapture has been made by any of H. M.'s ships, and Chap.VIII , 
|th if made by a privateer or other ship.* 

It is said in the statute, that the salvage shall be a proportion of 
the ships and goods so restored ; but a writer upon mercantile law 
observes, that the wearing apparel of the master and seamen are al- 
ways excepted from the allowance of salvage.** The statute has also How ad- 
said it must be ith, or ith, &c., of the true value. Now, the valua- jo»tecL 
tion of a ship, in order to ascertain the rate of salvage, may be 
determined by the policy of insurance, if there is no reason to sus- 
pect she is undervalued ; and the same rule may be observed as to 
goods where there are policies upon them. If that, however, should 
not be the case, the salvors have a right to insist upon proof of the 
real value, which may be done by the merchant's invoices, and they 
must be paid for accordingly.*^ 

The only question then is, how far the insurers are affected by 
this allowance of salvage. By their own contract, they expressly 
agree to indemnify the insured against such charges. ** And in 
case of any loss or misfortune, it shall be lawful for the assured, 
their factors, servants, and assigns, to sue, labour and travel for, in 
and about the defence, safeguard, and recovery of the said goods 
and merchandises, and ship, &c., or any part thereof, without pre- 
judice to this insurance ; to the charges whereof we the assurers 
will contribute, each one according to the rate or quantity of his 
sum herein assured.'* In Mitchell v. Edie,** Mr. J. Ashurst said, 
it seemed to him, that the meaning of this clause was, that till th?. 
assured have been informed of what has happened, and have had How insur- 
an opportunity of exercising their own judgment, no act done by ersaflfected. 
the master shall prejudice their right of abandonment. 

In order to entitle the insured to recover the expenses of sal- 
vage, it is not necessary to state them in the declaration as a spe- 
cial breach of the policy ; because an insurance is against all 
accidents, and salvage is an immediate and necessary consequence 
of some of those stated in a policy.' But although the insured may 
recover from the insurer the expenses of salvage, yet he shall only 
be entitled to an indemnity, and shall not receive a double satis- 
fection for the same loss. Thus if the insurer should have paid to 
the insured the expenses arising from salvage ; and afterwards, on 
account of some particular circumstances, the loss should be repaired 
by some unexpected means, the insurer shall stand in the place of 
the insured, and receive the sum thus paid to atone for the loss.^ 

From what has been said it will be evident that a loss of salvage 
i«,|)cr se, only an average one.^ Cases, however, may and do fre- 
quently arise, where the salvage is so high, the other expenses are 
80 great, and the object of the voyage is so far defeated, that the 
insured is allowed, by the laws of all trading nations, to abandon 
^is interest in the property saved to the insurer, and to call upon 

' 43 Geo. 8, c. 160, b. 35. * Carey t>. King, Cases temp. Hardw. 

Beawes, Lex. Merc. 147. 304. 

* lb. f Randall v. Cockran, 1 Vez. 98. 

M T. R. 608. < See Rosetto v. Gurney, 1 1 C. B.189. 

1ft ^ 
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Park on In- him to contribute as if a total loss had actaally happened. What 
**'^'^* circumstances shall be deemed sufficient to justify the insured in 
making such aa abandonment, will be the subject of the fullow- 
jpg chapter, 



CHAPTER IX. 

ASANDONMENT.*^ 

We have formerly seen, that the insured, before he can demand a 
recompense from the underwriter for a total loss, must cede or aban- 
don to him his right to all the property that may chance to be 
recovered from shipwreck, capture, or any other peril stated in the 
policy.** It has also been observed, and from the preceding sen- 
tence it is obvious, that when we speak of a total loss, with respect 
to insurances, we do not always mean that the thing insured is abso- 
lutely lost and destroyed, but that by some of the usual perils it is 
become of so little value, as to entitle the insurer to call upon the 
underwriter to accept of what is saved, and to pay the full amount 
of his insurance, as if a total loss had actually happened. Indeed, 
the word abandonment conveys the idea that the whole property is 
not lost ; for it is impossible to cede or abandon that which does 
not exist. When the underwriter has discharged his insurance, and 
the abandonment is made, he stands in the place of the insured, and 
is entitled to all the advantages resulting from that situation.® 

From what has been said, then, it appears that abandonment dates 
its origin from the period at which the contract of insurance was 
itself introduced ; because insurance being a contract of indemnity, 
the insured can recover no more than the amount of the loss ac- 
tually sustained, unless the parties expressly stipulate for more:* 
but if he were allowed to recover for i\ total loss, and might also 
retain the property saved, he would be a considerable gainer. 
Accordingly wq find that the doctrine of abandonment has obtained 
a place in the laws of all the maritime nations in the world where 
insurance has been known,® and in all those laws the definition of it 
is the same ; namely, that when any goods or ships that are insured 
happen to be lost, taken, or spoiled, the insured is obliged to aban- 
don such goods or ships for the benefit of the insurers, before he 
can demand any satisfaction from them. In this respect, also, they 

» See Gorhara v. Sweeting, 2 Wma. Roux v. Salvador, 3 Bing. N. C. 275; 

Saund. 203, n. i. Chapman v. Benson, 8 C. B. 950. 

»» AfOe^Cki. VI. ; Pothier'a Trait6 du ^ Irving «. Manning, 6 C. B. 422. 

Contr. d'Aas. 1 33. « France, Rotterdam, Bilboa, Middle- 

« See Randall v. Cockran, 1 Vez. 98 ; burgh. 
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seem to be agreed, that when an abandonment is made, it must be Cwap TX . 
a total, not a partial one ; that is, one part of the property insured 
shall not be retained and the other part abandoned ; a regulation 
certainly founded in justice.* The propriety and justice of aban- 
doning in certain cases to the insurers being apparent, it will be 
proper to consider in what cases and under what circumstances the 
insured is intitled to exercise this power : for although in all cases 
the insured has a right to say he will not abandon, yet he cannot at 
his pleasure harass the insurer by saying he will abandon, and 
thereby turn that which, in its own nature, was only a partial, into 
a total loss.** 

In questions of this nature, the opinion of learned foreigners Foreign 
must always have weight, because they are not questions of positive juriito. 
regulation or municipal law, but of general and extensive import, 
not confined to any particular state, but founded on the great prin- 
ciples of reason, justice, and universal law. But in no country have 
the principles of abandonment been more accurately defined than in 
England, and it must be remembered that the decisions from which 
the following principles are selected are of the greatest authority ; 
that they are not njerely the opinions of private speculative men, but 
the solemn and deliberate judgment of the grave and learned judges 
of the English courts— judgments formed after mature deliberation 
and serious argument, some confirmed on appeal to the House of 
Lords — all established upon the solid and permanent basis of reason 
and good sense. 

From these decisions we gather this general rulei namely, that if the General 
subject-matter insured remain in specie, though in a damaged state, ^^* 
a notice of abandonment is necessary to entitle the assured to make 
a claim as if it had been actually destroyed. But if the property do 
exist in specie, in a damaged state, may he abandon in all cases ? 
No ; he can only abandon when he is in a condition to satisfy a jury 
that an owner, if on the spot and uninsured, and acting prudently, 
would abandon the adventure.*^ 

There may be a total loss of part of the freight, but there can be Lobb of 
DO partial loss of the whole.** If the owner of the ship be interested freight* 
in the freight as well, an abHndonn)ent of the ship is an aban- 
donment of all his interest in both ship and freight.* But if the 
loss of freight arise from the abandonment of the ship, and not 
from a peril issued against, the underwriter is not liable.^ 

In Roux V. Salvador the important question arose, whether, when 
a total loss has taken place before the termination of the risk in- 
curred, with a salvage of a portion of the subject insured, which is 

• Pothier, 133; Ord. of Lew. I4,art. Reimer «. Ringrose, 6 Exch. 267; Na- 

47; Ord. of Bilboa, 32. vone v. Haddon, 9 C. B. 44; Rosetto «. 

*> 2 Barr. 697. Gurne}-, 11 lb. 176 ; Fleming v. Smith, 

« Knight o.Faitb,15Q.B. 649, and Ld. 1 H. of Lords' Ca. 513; Oorbarn v, 

Carapbell's masterly remarks on Cam- Sweeting, 2 Wras. Sannd. d* 

bridge V. Anderton, 2 B. & C. 691, and ** lb. 

Roiix V, Salvador, 3 Bing. N. C. 275, « Carr t. Davidson, 5 M. & S. 82 ; 

oa*!, ch. 6. Allen v. Sugrue, 8 B. & C. Chapman i;. Benson, 5 C. B. 330, and 8 

561; Young *. Turing, 2 Sc. N. C. lb. 950. 

764 ; PbilH^ t. Nairn, 4 C. B. 943 ; f McCarthy D. Abel, 5 East, 397. 
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Park on In- converted into money, the insured is bound to abandon before he 
surance, ^^n regain for a total loss. But the court said the abandonment 
Where part was not in that case necessary ; as to the sale it was said : " When 
is iaved and guch a sale takes place, and in the opinion of the jury is justified by 
"• necessity and a due regard to the interest of all parties, it is made for 

the benefit of the party who is to sustain the loss ; and, if there be 
an insurance, the net amount of the sale, after deducting the 
charges, becomes money paid and received to the use of the under- 
The assured writer, upon the payment by him of the total loss. Mark, the 
"J*y Pff" assured may preclude himself from recovering as for a total loss, if, 
Be"f fromre- ^^ ^"^ ^^^^ ^° ^'^ °^^ interest, he voluntarily does or permits to be 
covering, as ^o"® ^"y' ^ct whereby the interests of the underwriter may be pre- 
fer a total judiceil in the recovery of that money." 

lo**. A party is not in any case obliged to abandon ; neither will the 

No obliga- want of an abandonment oust him of his claim for that which is in 

tion to aban- fact an average or total loss, as the case may be:* on the other 

• hand, a partial loss cannot be converted into a total by notice of 

abandonment.** 

An abandonment to the underwriter on ship transfers to him, not 
merely the hull, but the use of the ship, and the advantages re- 
sulting from the completion of the voyage.*' 

A notice of abandonment is still necessary, though the ship or 
cargo has been sold and converted into money when the notice of 
the loss is received.** 

In Knight v. Faith the question was raised, whether notice of 
abandonment might be dispensed with when there has lawfully been 
a sale by the master, but as the sale there was not shown to be 
lawful, the court declined to express any'opinion therein.* 
Requisites The not ce of abandonment may be by parol or by word of mouth ; 
ofnotice. Ijq^ the prudence of giving it in writing, and of using the word 
abandon, is too obvious to need further remarks. It should be ex- 
press and direct,^ and unconditional.^ It must be an abandonment 
of the whole and not of part.** It must be given within a reasonable 
. time after the assured has received intelligence of the loss, and ex- 
tent of damage has been ascertained.* But if the insured, hearing 
that his ship is much disabled and has put into port to repair, ex- 
press his desire to the underwriters to abandon, and be dissuaded 
from it by them, and they order the repairs to be made, they are 
liable to the owner for all the subsequent damage occasioned by that 
refusal, though it should amount to the whole sum insured. Because 
the reason why notice of abandonment is deemed necessary, is to 
prevent surprise and fraud upon the underwriter, but in the case 

• n. b. ; and Mellish v. Andrews, 15 ^ Thelluson «?. Fletcher, 1 Esp. 73; 
East, 13. Parmeter v, Todhunter, 1 Camp. 541. 

* Fleming v. Smith, 1 H. of L. Ca. * lb. ; and McMasters ©. Shoolbred, 
513; Stewart v. G. M. Ins. Co.,2 H. of 1 Esp. 237. 

L. 359. * Marsh, 600; 2 Wms. Saund. 203,n. 

« Carr v. Davidson, 5 M. & S. 79. * Mitchell «. Edie, 1 T. R. 608; 

<* Hodgson V. Blakiston, Sitt, after Mellish v. Andrews, 15 East, 15; AI- 

Hil. T., 38 Geo. 3, K, B. dridge v, Rell, I Stark, 498; Gorham v. 

« 15 Q. B. 656. Sweeting, 2 Wms, Saund. 203, n. 
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put, they have, by their own act, superseded the necessity of Chap. X. 
notice.* 

It seems to have been formerly thought that, if the right of 
abandonment once vested, and was acted upon in time, it could not 
afterwards be divested by subsequent intelligence of other cir- 
cumstances and events ; but this is not so now.'' Once a total loss, 
always so, is no longer a principle of our insunince law.*^ 

We have thus taken a view, in this and the eight preceding chnp- 
ters, of the nature of that instrument by which the contract of in- 
surance is effected ; and of the different modes by which it may be 
construed. We have treated of the various losses, to which the 
underwriter subjects hiuiselt by that contract ; we have shown when 
the losses are to be considered as partial, when as total ; tind in 
what cases, and under what circumstances, the insured shall be 
allowed to abandon to the underwriter. The course of our inquiry 
now naturally leads us to observe in what instances the insurer is 
discharged from any responsibility ; either on account of the con- 
tract being void from its commencement, by reason of some radical 
defect ; or because the insured has failed to perform some of those 
conditions necessary to be fulfilled on his part, before he can call 
upon the insurer for an indemnity. 



CHAPTER X. 

FRAUD. 

Is treating of those causes which make policies void from the begin- 
ning, or, in other words, which absolutely annul the contract, it will 
be proper, in the first place, to consider how far it will be affected 
by any degree of fraud. In every contract between man and man, 
openness and sincerity are indispensably necessary to give it its due 
operation ; because, fraud and cunning once introduced, suspicion 
Boon follows, and all confidence and good faith are at an end. No 
contract can be good unless it be equal ; that is, neither side must 
have an advantage, by any means, of which the other is not 
aware. This being admitted of contracts in general, it holds 
with double force in those of insurance; because the underwriter 
computes his risk entirely from the account given by the person in- 
sured ; and theiefore it is absolutely necessary to the justice and 
validity of the contract that this account be exact and complete. 
Accordingly, the learned judges of our courts of law, feeling that the 

» Da Costa v, Newnbam, 2 T. R. 340 ; Gorham v. Sweeting, 2 Wms. 
407. Saund. 203, i. 

^ Bainbridge o. Neilson, 10 East, ^ lb. 
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Kindt of 
fraad. 



Park OH tnr ^^rv essence of insurance consists in a rigid attention to the purest 
aurance. goud faith and the strictest integrity, have constantly held that it is 
Vacated and annulled by any the least shadow of fraud or undue con- 
cealment** After Dvhat has been said, if will hardly be necessary to 
mention that both parties, the insurer and insured, ate equally bound 
to disclose circumstances that are within their kno'wledge; and, 
therefore, if the insurer, at the time he underwrites, can be proved 
to have known that the ship was safe arrived, the Contract will be 
equally void as if the insured had concealed from him some accident 
which had befallen the ship.^ In perusing; the numerous cases and 
decisii>ns Which, I am sorry to say, are to be found in our books 
under this head, it occurred to me that they were liable to a three- 
fold division: 1st, The allegation of any circumstances, as facts, to 
the underwriter^ which the person insured knows to be false ; 2ndly, 
The suppression of any circumstances which the insured knows to 
exist, and Which, if known to the underwriter, might prevent him 
from undertaking the risk at all, or, if he did, might entitle him to de- 
mand a larger premium ; and lastly, a misrepresentation. The last of 
these, a misrepresentation, seems to fall under the first head, the o/fe- 
gatio falsi; and so, in some measure, it does; because wherever a 
person knowingly and wilfully misrepresents anything, he asserts a 
falsehood.*^ But it was thought necessary to make a division for it- 
self; because, if a material fact be misrepresented, though by mistake, 
the contract is void, as much as if there had been actual fraud : for 
the underwriter has computed his risk upon information which was 
false. Of each of these in order. 

From the cases under the first head we may collect this principle, 
that a false assertion in a policy will vitiate the contract, even though 
the loss happen in a mode not afiected by that falsity.** An observa- 
tion is suggested by the perusal of the case of Woolmer v. Muilman. 
It arose upon a warranty ; and the learned judges declared that, the 
warranty being false, there was no contract. Now, as we shall see 
when w€ come to the chapter on Warranties, the general rule with 
respect to them is this, that the non-compliance with them does not 
vacate the contract from the beginning; but it atoouiits to much the 
«ame thing, namely, that the insured, not having complied with those 
conditions which he had taken upon himsdf to perform, cannot re- 
cover against the underwriter. But the following answer is sub- 
mitted, which, if allowed, will reconcile any seeming difference that 
arises in the cases upon the subject. Wherever a man warrants a 
thing to be true, which at the time he does so he must unavoidably 
know to be false, it comes under the allegatio falsi, and the contract 
is void, as in the case ju€t reported. But if he warrant or undertake 
that a certain thing shall be done, for instance, that a ship shall sail 
with convoy or on a partictflar day, these being circumstances ma- 
terially varying the risks, the underwriter shall not be responsible 



» 2 Black. Comm. 460; Grot, de Jure 
Belli, lib. 2, c. 12, s. 23 : Puff, de Jure 
Nat. 1. 5, c. 9, 8. 8; Bynk. Quest. .Tur. 
Priv. 1. 4, c. 26 ; Code de Com. 1. 2, 
iit. }0, B. 1. 



*» Carter v. Boehm, 3 Burr. 1909. 

<^ Dougl. 247. 

** Woolmer t>. Muilman, 3 Borr. 
1419 ; Mcintosh v. Marshall, II M. 
& W. 116; Elkin «. Jaiison, U ft. ^b^- 
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*or a loss if they are not complied with : hat the contract is not void Cjiaf. X. 

rora the. beginning, nor does the insured incur any moral guilt, be- 

ause 'they do not depend entirely for their performance upon the 

^iil of the person insured, nor could they be within his knowledge 

t the time he entered into the contract. A short time after the case 

f Woolmer v. Muiiman had been decided, another very similar case 

ame on at Guildhall, before Ld. Mansfield.*^ It was an action on a 

olicy of insurance on goods laden on board such a ship, warranted a 

ortuguese. The insurance was made during the French war, when 

le premium would have been much higher on an English ship. The 

laintiff gave partial evidence of her being a Portuguese, and that 

le was obliged, on account of perils of the sea, to put into a French 

art, by which the cargo was spoiled. This was admitted by the 

sfendant, who contended that, during her stay at the French port, 

le was hbelled, and condemned as not being Portuguese ; and that, 

though the goods were lost by a different peril, yet in fact the ship 

as not Portuguese (being insured as such), and that this vitiated 

le policy ab initio ^ and this was agreed to be law. In order to 

rove that she was not Portuguese, the defendant produced the sen- 

»nce of condemnation, and the confirmation thereof in the courts of 

'ranee : and an answer of the present plaintiff in the Court of Chan- 

ery here, by which it was admitted, that the ship was condemned 

8 not being, or under pretence of not being, Portuguese. Ld. 

ifansfield: — **As the sentence is always general (without expressing 

he reason of the condemnation), attested copies of the libel ought, 

1 strictness, to have been produced, to show upon what ground the 

hip was libelled against. ^But, as the plaintiff has by his answer in 

Chancery admitted that she was condemned as not being Portuguese, 

^hen added to the expression used in the sentence of confirmation, 

bat the ship was condemned in the court of prizes, there is sufficient 

vidence for us to proceed upon." The defendant, the underwriter, 

ad a verdict. 

The second species of fraud which affects insurances is the conc- 
ealment of material circumstances ^bum^n only to one of the parties 
tiering into the contract. Upon this head the principles of law are 
erfectly clear, free from doubt or possibility of error. Concealment 
f material circumstances vitiates all contracts, upon the principles of 
atural law.^ Insurance is a contract of speculation. The facts 
pon which the risk is to be computed lie, for the most part, within 
lie knowledge of the insured only. The underwriter must therefore 
ely upon him for all necessary information, and must trust to him 
bat he will conceal nothing material, so as to make him form a 
TTong estimate.^ Jf a mistake happen, without any fraudulent intent 
ton, stUi the contract is annulled, because the risk is not the same 
?hich the underwriter intended. As well expressed in a recent case, 
naterial mis-statement or concealment vitiates the contract ; and 
vhether it be fraudulently made or not is a matter which is 
vholly immaterial, except with reference to the return of the pre* 

» Femanidez v. De CosfeA, Sitt. aftoK ^ 1 Blaqk^Rep, 4^$« 

aiLT. 4C. 3. *^ lb. 594. 
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Park (m In- mium.* Good faith forbids either party, by concealing what he pri- 
turawse. yately knows, to draw the other into a bargain from his ignorance 
of that fact and his belief of the contrary. 

I need hardly repeat, that it is the concealment of private hQ\i, 
not of public facts, or conclusions from facts, that vitiates the policy.'' 
In the words of Ld. Mansfield, " There are many matters as to 
which the insured may be innocently silent ; he needs not mention 

WhatftcU. what the underwriter knows — scientia utrinque par pares contrahentet 
fecit. An underwriter cannot insist that the policy is void because 
the insured did not tell him what he actually knew, what way soever 
he came to the knowledge. The insured needs not mention what the 
underwriter ought to know, what he takes upon himself the know- 
ledge of, or what he waives being informed of. The underwriter 
needs not be told what lessens the risk agreed and understood to be 
run by the express terms of the policy. He needs not be told general 
topics of speculation : as, for instance, the underwriter is bound to 
know every cause which may occasion natural perils, as the diffi- 
culty of the voyage, the kind of seasons, the probability of light- 
ning, hurricanes, and earthquakes. He is bound to know every 
cause which may occasion political perils, from the ruptures of 
states, from war, and the various operations of war. He is boand 
to know the probability of safety, from the continuance and return of 
peace; from the imbecility of the enemy, through the weakness of 
their councils, or their want of strength. If an underwriter insure 
private ships of war, by sea and on shore, from ports to ports, and 
from places to places, anywhere, he needs not be told the secret en- 
terprises upon which they are destined; because he knows some 
expedition must be in view, and, from the nature of his contract, he 
waives the information, without being told. If he insures for three 
years, he needs not be told any circumstance to show it may be over 
in two ; or if he insure a voyage with the liberty of deviation, he 
needs not be told what tends to show there will be no deviation. 
Men argue differently from natural phenomena and political appear- 
ances ; they have different capacities, different degrees of knowledge, 
and different intelligence. But the means of information and judg- 
ing are open to both ; each professes to act from his own skill and 
sagacity ; and therefore neither needs to communicate to the other. 
'J he reason of the rule which obliges the parties to disclose is to 
prevent fraud and encourage good faith ; it is adapted to such facts 
as vary the nature of the contract, which one privately knows and 
the other is ignorant of and has no reason to suspect. The question, 
therefore, must always be, • Whether there was, under all circum- 
stances, at the time the policy was underwritten, a fair statement 
or a concealment, fraudulent, if designed, or, though not designed, 
varying materially the object of the policy, and changing the risk 

Materiality understood to be run.' " The materiality of a fact suppressed is 

of feet. not a question of law, but a question of fact, to be decided by a 

• Anderson©. Thornton, 8 Exch. 427; S. 37; Elkin ». Janson, 13 M. & W. 
Carter V. Boehro, 3 Burr. 1905; 1 Black. 655. 
593, S. C; Gladstone v. King, 1 M. & •» Carter ». Boehm, 3 Burr. 1905. 
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jury ; and the proper evidence to guide them is that of persons con- Chap. X. 
versant with the subject-matter of the inquiry. Such a person may 
be asked whether the communication of such a fact would have 
enhanced the premium, but he cannot be asked what he himself 
would have done in the particular case.* 

3rd. We come now to the third* great division of this chapter, 
namely, to case^ in which policies are void by misrepresentation. 
Before we proceed to state the cases under this head, it will be pro- 
per to distinguish between a warranty and a representation. A war- 
ranty or condition is that which makes a part of the written policy, 
and must be literally and strictly performed ; and being a part of the 
agreement, nothing tantamount will do or answer the purpose. A 
representation is a state of the case, not a part of the written in- 
strument, but collateral to it, and entirely independent of it ;** and it 
is sufficient that a representation be substantially performed.® The Wammty 
consequence of a breach of a warranty we shall take notice of or repreaen- 
hereafter. If there be a misrepresentation, it will avoid the policy ^^^^^' 
as ^ fraud, but not as a part of the agreement.** Even written in- 
structions, if they are not inserted in the policy, are only to be con- 
sidered as representations ; and in order to make them valid and 
binding as a warranty, it is absolutely necessary to make them a 
part of the instrument by which the contract of indemnity is 
effected. If a representation be false in any material point (although 
it happens by mistake, and without any fraudulent intention or im- 
proper motive on the part of the insured), it will avoid the policy ; 
and if the point be not material, the representation can hardly ever 
be fraudulent. The principle upon which the policy is void in such a 
case, we stated in the opening, that the underwriter has computed 
the risk upon circumstances which were false or which did not 
exist. These doctrines are fully established by a variety of judicial 
decisions.® As has been said before, and as will appear from the 
cases cited, in order to vitiate the contract, the thing concealed 
must be material, it must be some fact, and not merely a supposition 
or speculation^ or statement by way of inference and computation 
of the insured ; and the underwriter must take advantage of any 
misrepresentation the first opportunity, otherwise he will not be 
allowed to claim any benefit from it at a future period. If there- 
fore the insured merely represent that he expects a thing to be done, 
the contract will not be void, although the event should turn out 
very diflferent from his expectation.^ 

A representation to the first underwriter is considered as made to Tofint nn- 
all those who afterwards underwrite the policy.* It has been deter- derwriter. 
mined in a variety of cases that a representation to the first under- 
writer extends to the others. 

There is another rule upon this subject, which it is material par- 

» Rickards v. Murdock, 10 B. & C. « McDowall v. Fraser, Dougl. 247; 

627; Berthon t>. Loughman, 2 Stark. Shirley «. Wilkinson, lb. 293. 

258. ^ Barber v, Fletcher, Dongl. 305; 

•» Weston V. Ernes, 1 Taunt. 107. Brine v. Featherstone, 4 Taunt 869; 

« Pawson V. Watson, Cdwp. 785. Bowden v. Vaughan, 10 East, 414. 

^ See Dougl. 271, and Elkin v. Jan- ' Bell v. Carstairs, 2 Camp. 544. 
•on,13M.& W. 659. 
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Park on In- ticularly to mention, although it may be collected from almost all 

•urance, the cases that have already been quoted ; and it is applicable to each 

of the three branches into which this chapter has been divided. 

AgentB'acts. Wherever there has been an allegation of a falsehood, a conceal- 
ment of circumstances, or a misrepresentation, it is immaterial 
whether such allegation or concealment be the act of the person 
himself who is interested, or of his agent, for in either case the con- 
tract is founded in deception, and the policy is consequently void.' 
'I he reason of this rule is nothing more than that which the law of 
England has for general convenience adopted in treating of the re- 
lation between master and servant, declaring, that the master most 
always be responsible for the act of his servant, if done by his ex- 
press or implied comniand. It would indeed be of very mischievous 
consequence, if a man might shelter himself from responsibility of 
any kind by throwing the blame upon his agent ; it would be to 
allow him to contradict a maxim of law, which says that no man 
shall be suffered to make any advantage of his own wrong ; and 
would overturn that wise principle of equity, that when one of two 
innocent persons .(for the master may without danger to the ar- 
gument be supposed innocent) must suffer by the fraud or neg- 
ligence of a third, be who gave credit to that third person shall 
bear the consequences arising from the confidence so reposed. If 
this be true, and it cannot be denied, of contracts in general, it 
must also be admitted in»those of insurance, where, from the very 
nature of the case, the business is seldom transacted by the parties 
themselves, but is most commonly efl^ected by the interposition of 
agents or brokers. The courts of justice have accordingly held, that 
any fraud in the agent of the insured vitiates and annuls the con- 
tract, as much as direct fraud in the insured himself; and this, 
although the act cannot be traced at all to the owner of the pro- 
perty, or even though he should be perfectly innocent. 

To have troubled the reader with all the cases that have come to 
trial upon the ground of fraud, would have swelled this chapter to 
the size of a volume, and at the same time would be wholly unne- 
cessary, as every case of fraud must depend upon its own circum- 
stances. It was thought sufficient to lay down the general prin- 
ciples which the courts have adopted upon the subject, and which 
are applicable to each division of it, as stated in the beginning of 
this chapter, and to cite two or three cases under each head, in 
order to confirm and illustrate the positions and principles advanced. 
But as fraud is a charge of a very serious nature, materially affect- 
ing a man's credit, character, and reputation, the law of England 
will never presume that any one is guilty of it, nor set aside a con- 
tract on that ground, unless it be fully and satisfactorily proved. 
The Consequence of this favourable presumption is, that the burden 
of proof lies upon the person who wishes to avail himself of the frau- 
Evidence of dulent conduct imputed. Thus if the insured is supposed to be 

fraud. guilty of fraud, the proof of it falU upon the underwriter, because 

he is the person who is to derive a benefit from substantiating the 

» Fitzhefbert r. Mather, 1 T, R. 15; Rickards ©. Murdock, 10 lb. 527. 
Lindinau o. Desborough, 8 B. & C. 586; 



FRAUD. 61 

charge.* Tbis is not only the law of England, but the law of com- Chap. X. 
mon sense, founded on principles of equity and justice.** Although 
it has been said that fraud will not be presumed unless it be fully 
and satisfactorily proved, it is not intended to convey an idea, that 
there must I e a positive and direct proof of fraud, in order to annul 
the contract. The nature of the thing itself, which is generally car- 
ried on in a secret and clandestine manner, does not admit of such 
evidence ; and therefore, if no proof but that of actual fraud were 
allowed in such cases, much mischief and villany would ensue, and 
pass with impunity. Circumstantial evidence is all that can be ex- 
pected, and, indeed, all that is necessary, to substantiate such a 
charge. The prejudice entertained against receiving circumstantial 
evidence is carried to a pitch wholly inexcusable. In the case before 
us we have already shown it must be received, because the nature 
of the inquiry for the most part admits of no other, and conse- 
quently it is the best possible evidence that can be given. But, 
taking it in a more general sense, a concurrence of circumstances 
(which we must always suppose to be properly authenticated, 
otherwise they weigh nothing) forms a stronger ground of belief 
than positive and direct testimony generally affords, especially when 
unconfirmed by circumstances. The reason of this is obvious : a 
positive allegation may be founded in mistake, or, what is too com- 
mon, in the perjury of the witness ; but circumstances cannot lie ; 
and a long chain of well-connected fabricated circumstances requires 
an ingenuity and skill rarely to be met with, and such a consistency 
in those who come to support those circumstances by their oaths 
as the annals of our courts of justice can seldom produce. Besides, 
circumstantial evidence is much more easily discussed, and much 
more easily contradicted by testimony, if false, than the positive and 
direct allegation of a fact, which, being confined to the knowledge 
of an individual, cannot possibly be the subject of contradiction 
founded merely on presumption and probability. 

Another question upon this subject remains to be discussed, and Return of 
that is. whether the underwriter is bound to return the premium, or premium, 
is liable to an action for it, in a case where fraud has been proved 
against the insured, and consequently where the contract is void, 
and no risk has been run. In several instances before Ld. Mans- 
field's time in the Court of Chancery, when the underwriters had 
been relieved from the payment of the sums insured on the ground 
of fraud, the decree directed a return of the premium.® At last the 
question came before the common law courts, and the law now is, 
that in all cases of actual fraud on the part of the assured or his 
agent, the underwriter may retain the premium. On the other 
hand, if a policy be avoided on account of a misrepresentation made 
without any fraud, the assured is entitled to a return of it.** If the 
underwriter be guilty of fraud, an action will lie against him at the 
suit of the assured, to recover the premium.* 

• See Mcintosh v, Marshall, 1 1 M. & « See De Costa v. Scandret,2 P. Wm. 

W. 127; Elkin v, Jauson, 13 lb, 170. 
655. ** Feise v, Parkinson, 4 Taunt. 639. 

^ Roccut, Not. 51, 78. • Carter v. Boehm, 8 Burr, 1909. 
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CHAPTER XI. 

SEAWORTHINESS. 



Park on In- Hating in the preceding chapter treated very fully of the influeDce 
•trance, which fraud has upon the contract of insurance, we proceed to show 
that other circumstance?, in which no fraud whatever can he disco- 
vered or even suspected, will also vitiate and annul the policy. Of 
this nature is the doctrine of seaworthiness. Upon this point it has 
heen determined, that every ship insured, whether on a time or 
voyage policy, must, at the commencement of the risk, he in a con- 
dition to perform the voyage, unless some external accident should 
happen ; and if she have a latent defect wholly unknown to the 
parties, that will vacate the contract ; and the insurers are dis- 
charged. This doctrine is founded upon that general principle of 
insurance law, that the insurers shall not he responsible for any loss 
arising from the insufficient or defective quality or condition of the 
thing insured. There is in the contact of insurance a tacit and im- 
plied agreement that everything shall be in that state and condition 
in which it ought to be, and therefore it is not sufficient fur the in- 
sured to say that he did not know that the ship was not seaworthy, 
for he ought to know that she was so. The ship is the sub- 
stratum of the contract between the parties ; a ship not capable of 
performing the voyage is the same as if there were no ship at all; 
and although the defect may not be known to the person insured, 
yet the very foundation of the contract being gone, the law is clearly 
in favour of the underwriter ; because such a defect is not the con- 
sequence of any external misfortune or any unavoidable accident 
arising from the perils of the sea or any other risk, against which 
the underwriter engages to indemnify the person insured. To sup- 
port a contrary doctrine would introduce a variety of frauds, as it 
would probably subject the underwriter to account for the loss, dimi- 
nution, or waste, which may happen from the necessary and ordi- 
nary use of the thing insured ; or the wear and tear of the ship io 
the common course of the voyage ; and all of these are risks, to 
which the insurer has never been considered as exposed. Krom 
what has been said, it appears that the ground of decision in this 
case is perfectly distinct fiom any principle of fraud ; that it depends 
merely upon this, that the insured is presumed to be better ac- 
quainted with the state and condition of his ship than any other 
man. 

But does this seaworthiness refer to the time of the insurance, the 
commencement of the risk, or to the whole of the voyage ? Again, 
what is meant by the word seaworthiness? These are questions, from 
the settled state of our law on the subject, easily answerable.* The 
general rules and remarks deducible from the authorities are these :-- 

• Hollingworth v. Broderick, 7 A. & 415; 8 lb. 900 ; Small v. Gibson, 16 
£. 40; Dixon v: Sadler, 5 M. & W. Q. B. 128. 
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1. That there is no implied warranty of eeaworthiness as regards a Chaf. XT. 
voyage policy, except at the commencement of the risk. 2. That if the 
ship be then seaworthy, the implied warranty is satisfied, and the as- 
sured cannot be made, by implication, responsible for subsequent defi- 
ciency occasioned even by the actual misconduct of the master or crew. 
3. That, as regards a time policy, there is not an implied warranty 
that the ship is seaworthy, wherever she may be, or however situated 
at the commencement of the risk, but only that she is seaworthy 
80 far as the assured could provide for her being so when the risk 
commenced : for example, if she was in a port at the time, that she 
was in a proper condition for such a port ; if at sea, that she was fit 
for sea. The word seaworthiness implies, as well in a time as in a 
voyage policy, that she must be in a fit state as to repairs, equip- 
ment, crew, and in all other respects, to encounter the hazard of the 
situation in which she is placed when the rit^k attaches.* If the policy 
attaches before the voyage commences.it is enough that the state of the 
ship be commensurate to the then risk.** If the voyage be such as to re- 
quire a different complement of men or state of equipment in different 
parts of it, as if it were a voyage down a canal or river, and thence 
across to the open sea, it would be enough if the vessel were, at the 
commencement of each stage of the navigation, properly manned and 
equipped for it. If she become unseaworthy afterwards, it must 
be used, if at all, as evidence of her condition at the time required 
by the warranty at the commencement of the risk. In Redmond v. 
Smith,^ the master had not entered into ship's articles with the sea- 
men, pursuant to 5 & 6 Wm. 4, c. 19, s. 2 ; and it was pleaded that 
the ship was therefore unseaworthy ; but the court said it could 
see nothing in the non-signature of the ship's articles which would 
prevent the crew from keeping the vessel afloat, and decided against 
the plea. Now, although true as a general rule, that she must 
be seaworthy at the commencement of the risk, as a condition 
previous to the vesting of any right in the insured to recover, yet 
it is not true as an universal proposition : for example, a ship is un- 
seaworthy by mistake (as from too large a cargo or from want of 
an anchor) ; if the defect be afterwards discovered and remedied 
before any loss happen, a subsequent loss, not attributable to such 
defect, falls upon the underwriter.** 

To avoid disputes of this kind it is not unusual for underwriters to 
admit by the policy the ship's seaworthiness, which will, in general, 
operate as an estoppel upon them, not only in the event of a loss hap- 
pening from unseaworthiness itself, but from any of the perils insured 
against.^ 

Lastly, where the ship is not seaworthy, the policy of insurance 
is void, as well where the insurance is upon the goods to be conveyed 

• Small V. Gibson, supra ; as to equip- ^ Smith «. Surridge, 4 Esp. 25; An- 

ments, see Wedderburne v. Bell, 1 Camp, nen v. Woodman, 3 Taunt 299. 

1 ; Farmer v. Legg, 7 T. R. 1 86 ; Wilkie « 2 D. & L. 288. 

V, Geddes, 3 Dow. 57; as io competency ^ Weir v, Aberdein,2 B. & A. 320. 

of captain and crew, Tail v. Levy, U « Parfit v. Thompson, 13 M. & W. 

Kast, 481; and of pilots. Law «. Hoi- 394. 
lingworth, 7 T. R. 100. 
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Park on in- in the ship as when it is upon the ship itself. For, whenever a case 
•^^^^o'^ce, arises with respect to damage done to goods through the insufficiency 
of the ship, the question whether the master or owner is liahle to 
make good the loss depends upon ascertaining whether the ship was 
in a condition to encounter the hazards of the situation in which she 
was placed when the risk attached, or hecame defective from bad 
weather and the perils of the wind and sea.* 



CHAPTER XII. 

ILLEGAL VOTAOBft. 



We proceed now to the consideration of another circumstance by 
which the contract of insurance is vacated and annulled ab initio, 
and it is this, that whenever an insurance is made on a voyage ex- 
pressly prohibited by the law of the country, the polio/ is of no elFect;*' 
and it is equally clear that the policy is void, if prohibited by a sta- 
tute, though this statute inflicts a penalty only (because such a 
penalty implies a prohibition), or whether it have in view the pro- 
tection of the revenue, or any other object.*^ The principle upon 
which such a regulation is founded is not peculiar to this kind of 
contract, for it is nothing more than that which destroys all con- 
tracts whatsoever, that men can never be presumed to make an 
agreement forbidden by the laws, and if they should attempt such a 
thing, it is invalid, and will not receive the assistance of a court of 
justice to carry it into execution.** If there be any illegality iu the 
commencement of one entire voyage, and an insurance be eflPected on 
the latter part of it, which, taken by itself, would be legal, the as- 
sured cannot recover on the policy.® If a cargo be licensed, the 
insurance is not vitiated by an excess, or though other part of the 
cargo be not licensed or illegal/ Though an insurance upon a 
smugghng voyage, prohibited by the revenue laws of this country, 
would be void under the principle above stated, yet the rule has 
never been supposed to extend to those cases where ships have 
traded, or intend to trade, contrary to the revenue laws of foreign 
countries, because no country takes notice of ths revenue laws of 
another : in such cases, therefore, the policy is good and valid ; and if 

* 2 Val. 16. « Wilson v. Marryatt, 8 T. R. 31; 

*> See Redmond v. Smith, 2 D. & L. Bird v. Appleton, lb. 562; dint Sewell 

289. V, R. E. Ass. Co., 4 Taunt. 856. 

« Cope V. Rowlands, 2 M. & W. 157. ^ Pieschell v. Allnutt, 4 Taunt. 792; 

«* See Wetherell ». Jones, 3 B.& Ad, Parkin v. Dick, 1 1 East, 602. 
226. 
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I loss happen, the underwriter will he answerahle.* A voyage to a CyAF.XIII. 

blockaded port, after notification of the hlockade, is not necessarily 

illegal ; for example, she may sail for the purpose of inquiring whe* 

ther the hlockade continue, or of breaking it ; in the former case it 

i?ould be legal, in the latter illegal, and the contract of insurance 

vould stand or fall by the determined character of the voyage.^ 

Insurance of an enemy's property against capture, embargo, and the 
like, having been fully considered, I may close this head with the 
general rule of our common law, that aJl trading with an enemy, 
without a licence from the crown, is illegal in a British subject.® But 
although all intercourse with the ports of an enemy is illegal in a 
British subject, for commercial purposes, the case of a natural-bom 
sobject domiciled in a neutral country, stands upon a different prin- 
ciple : with him it is innocent.^ Again, such trade, as above sug- 
g;e8ted, will be legalized by royal licence, the conditions of which 
must be strictly fulfilled.* 



CHAPTER XIII. 

PROHIBITED GOODS. 



The subject of the present chapter is materially connected with that 
of the foregoing ; and indeed follows as a consequence from the doc- 
trine there advanced. We then saw that a contract founded upon 
that which was contrary to law, could never be carried into effect. 
Thus by the laws of almost all countries, the exportation and im- 
portation of certain commodities are declared to be illegal ; to act 
contrary to that prohibition is clearly a contempt of legal autho- 
rity ; and consequently a moral wrong. If the act itself be illegal, Insurer't 
the insurance to protect such an act must also be contrary to law ; liability, 
and therefore void.^ Agreeably to this principle, tt seems to have 
heen laid down by the writers upon the subject, as a general and 
universal proposition, that an insurance being made, sdthough in 
general terms, does not comprehend prohibited goods ; and there- 
fore when the insured shall procure such commodities to be shipped, 
the underwriter being ignorant of it, by means of which the ship 
and cargo are confiscated, the insurer is discharged.^ In this pas- 

* Planche v. Fletcher, Dongl. 238; Oliverson e. Brightman, 8 Q. B. 807. 

Uion V. Fletcher, 1 Park, Ins. 360. (7th ^ BeU v. Reid, 1 M. & S. 726. 

Sdit.) « Vandyck «. Whitmore, 1 East, 475; 

•» Harratt r. Wise, 9 B. & C. 712; Schroeder v, Vaux, 15 East, 52. 

Baylor v. Taylor, ib. 718. ^ Lord Kaimes^s Prin. of £q. 65. 

^ Potts V. Bell, 8 T. R. 548; see ■ Roccas de Asi. No. 21. 

Browne v, Vigne, 12 East, 283; and - * 
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ikiv^mfm 8ag« from Roccus it may be inferred, that if the ondenrriter knew 
iurance, that the g^ods were prohibited, the insurance would be valid. Dot 
we trust it was sufficiently shown in the preceding chapter, that that 
will not alter the case ; because no consent or agreement can render 
a contract good and valid, which, upon the face of it, is contrarj to 
law. In France this rule was adopted so long ago as the year 1660; 
for in the work of a very respectable writer of that age we find this 
passage : " assurances se peuvent faire sur toute sorte de mer* 
chandize, pourvu que le transport ne soit pas prohili^ par lei 
edicts et ordonnances du roy."^ And from an authority no less re- 
spectable, it appears that the law of France has undergone no alt»> 
ration since that period ; ^ for he says, " that those effects, the in- 
portation or exportation of which is prohibited in France, cannot bt 
the subject-matter of the contract of insurance ; and if they shooU 
be confiscated, the insurers are not responsible, even where thi 
truth has been declared by a special clause in the policy. The as- 
surance is void, and no premium is due." This passage frotn the 
celebrated work just referred to, confirms the idea above started, 
Knowledge with respect to the knowledge of the underwriter. The law of Eng- 
of nnder- land, whose commercial regulations have surpassed those of everjr c 
^**'' other nation in the world, has also introduced such a rule into iti 
system of mercantile jurisprudence ; and the oldest writers upon the 
subject have taken notice of it. It is said, '* if prohibited goods are 
laden aboard, and the merchant insures upon the general policy, it Is 
is a question whether if such goods be lawfully seized as prohibited 
goods, the insurers ought to answer. It is conceived they ought i 
not : for if the goods are at the time of the lading unlawful, and the i 
lader knew of the same, such assurance will not oblige the insurer 
to answer the loss ; for the same is not such an assurance as the laV 
supports, but a fraudulent one."*^ But it is not upon the opinions o( 
learned men merely, that this doctrine is founded in the Engliik |i^ 
law ; for the legislature have by positive statutes declared their ideas 
upon the subject. It appears from the preamble of the sect d fi 
the Stat, about to be quoted, that a custom, highly prejudicial to the |^ 
revenue of the country, had prevailed, and was increasing to a very 
alarming degree, of importing great quantities of goods from 
foreign states in a fraudulent and clandestine manner, without in 
paying the customs and duties payable to the crown : and that '^ 
this evil had been encouraged and promoted by some ill-desigainl 
men, who, in defiance of the laws, had undertaken as insurers or 
otherwise, to deliver such goods so clandestinely imported, at their 
charge and hazard into the houses, warehouses, or possession of thf \ 
owners of such goods. In order to remedy this mischief, it wai 
enacted, ** "that all and every person and persons^ who, by way dt ;. 
insurance or otherwise, should undertake or agree to deliver any 
goods, wares, or merchandises whatsoever, to be imported fro0 
parts beyond the seas, at any port or place whatsoever within thii 

*■ L« Quidon, c. 2, art. 2. the Code de Commerce, 

^ £merigoti, Tr. des Ass. torn. i. e. 8, <: MoUuy, lib. 2, c. 7,1. 15» 

a» (. I find no ejcpreu notice of this in ^ A&6 W. & M. c 15. 
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Qgdom of England, dominion of Wales, or town of Berwick- Chap.XIIL 
K>n-Tweed, without paying the duties and customs that should be 
te and payable for the same at such importation, or any prohibited 
\ods whatsoever; or in pursuance of such insurance, undertaking, 
* agreement, should deliver, or cause or procure to be delivered, 
ly prohibited goods, or should deliver, or cause or procure to be 
eiivered any goods or merchandises whatsoever, without paying 
ich duties and customs as aforesaid, knowing thereof, and all and 
?ery their aiders, abettors and assistants, should for every such 
fence forfeit and lose the sum of 500/., over and above all other 
trfeitures and penalties, to which they are liable by any act already 
I force."^ It was also enacted, ** that all and every person and 
arsons, who should agree to pay any sum or sums of money for 
e insuring or conveying any goods or merchandises that should 
s so imported, without paying the customs and duties due and 
yable at the importation thereof, or of any prohibited goods what- 
ever, or should receive or take such prohibited goods into his or 
eir house, or warehouse, or other place on land« or such other 
ods, before such customs or duties were paid, knowing thereof, 
ould also for every such offence forfeit and lose the like sum of 
O/. ; the one half of the said forfeitures to be to their majesties, 
d the other half to the informer, or to such persons as should sue 
' the same. And if the insurer, conveyor, or manager of such 
lud should be the discoverer of the same, he should not only keep 
I insurance money or reward given him, and be discharged of the 
nalties to which he was liable by reason of such offence, but 
3uld also h^ve to his own use one half of the forfeitures hereby 
posed upon the party or parties making such insurance or agree- 
snt, or receiving the goods as aforesaid ; and in case no discovery 
ould be made by the insurer, conveyor, or manager as aforesaid, 
d the party or parties insured or concerned in such agreement 
oald make discovery thereof, he should recover and receive back 
ch insurance money or premium as he had paid upon such in« 
ranee or agreement, and should have to his own use one moiety 
the forfeitures imposed upon such insurer, conveyor, or manager 
aforesaid, and should also be discharged of the forfeitures hereby 
posed upon him or them." 

Goods absolutely prohibited to be imported are^ — Books wherein the What goods 
pyright shall be first subsisting, first composed or written or printed, ff* ?'®!j|* 
the United Kingdom, and printed or reprinted in any other country, ^^ 
to which the proprietor of such copyright or his agent shall have 
ven to the Commissioners of Customs a notice in writing that such 
ipyright subsists, such notice also stating when such copyright 
ill expire. Coin^ viz., false money or counterfeit sterling. Coin, 
Iver of the realm, or any money purporting to be such, not being 
I the established standard in weight or fineness. Extracts, essences, 
r other concentrations of coffee, chicory, tea, or tobacco, or any ad-< 
Qixture of the same. Gunpowder, ammunition, arms, or utensils of 
var, except from the United Kingdom, or any British possession, and 
>a8eor counterfeit coin, are also prohibited to be imported or brought 
>" See 8 & d Wm. 3, c. 36, g. 2. >> 16 & 17 Viet, c 107. 
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Park on In- either by sea or inland carriage or navigation into the British pos- 
ntrance, sessions in America and the Mavritius. Malt. Indecent or obscene 
prints, paintings, books, cards, lithographic or other engravings, or any 
other indecent or obscene articles. Snuff Work. Tobacco Stalks, strip- 
ped from the leaf, whether manufactured or not. Tobacco stalk 
flour. 
What pro- Goods prohibited to be imported, except in transit, and subject to 
bited sub guch regulations and restrictions as the Commissioners of the IVca- 
*''*^* sury may direct, and duly reported as goods in transit accordingly, 

are. Articles of foreign manufacture, and any packages of such articles 
bearing any names, brands, or marks, being or purporting to be the 
names, brands, or marks of manufacturers resident in the U. K. 
Clocks and Watches of any metal impressed with any mark or stamp 
appearing to be or to represent any legal British assay mark or stamp, 
or purporting by any mark or appearance to be of the manufactare of 
the U. K. Parts of articles; viz., any distinct or separate part of 
any article not accompanied by the other part or all the other parts 
of such article, so as to be complete and perfect, if such article be 
subject to duty according to the value thereof. 

Goods prohibited to be imported, except subject to the restrictions on 
importation herein contained. — Infected cattle, sheep, or other animals, 
and hides, skins, horns, hoofs, or any other part of cattle or other 
animals which Her Majesty may, by order in council, prohibit, in 
order to prevent any contagious distemper. Silk, manufactures of ^ 
silk, being the manufactures of Europe, unless into the ports of 
London, Liverpool, Hull, Southampton, Leith, or Dublin, or ports I 
appointed by the Commissioners of Customs, or into the ports of ■ 
Dover or Folkestone direct from Calais or Boulogne, and unless in 
ships of fifty tons burden or upwards. Spirits (not being perfumed 
or medicinal spirits), unless in ships of fifty tons burden at least, and 
in casks or other vessels capable of containing liquids, each of sadi 
casks or other vessels being of the size or content of twenty gallons 
at the least, and duly reported, or in glass bottles or stone bottles 
not exceeding the size of three-pint bottles, and being really part of 
the cargo of the importing ship, and duly reported. Tobacco and 
Snuff from the East Indies, and Tobacco from the Turkish dominions, 
including Egypt, unless imported direct from any of those places in 
f packages containing not less than one hundred pounds net weight 

each. Negrohead tobacco, and also snuff, being the produce of the 
United States of America, unless in hogsheads, casks, chests, or 
cases containing not less than two hundred pounds net weight each, 
or unless imported direct from the said United States in packages 
containing not less than one hundred and fifty pounds net weight 
each. Tobacco from Malta, and tobacco the produce of Porto Rico, 
Mexico, South America, St. Domingo, Cuba, the British possessions ^ 
in America and the west coast of Africa, unless in hogsheads, casks, 
chests or cases containing not less than two hundred pounds net 
weight each, or unless imported direct from those places or from the 
United States of America in packages containing not less than eighty 
pounds net weight each. Tobacco and snuff the produce of the 
Philippine Islands, unless in hogsheads, casks, chests, ur cases, con* 
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taining not less than two hundred poands net weight each, or unless Chaf.XIIL 
such tobacco or snuff be imported from Manilla direct, in bales or 
packages containing not less than two hundred pounds net weight 
each. Tobacco and snuff of or from any other country or place not 
before enumerated, unless in hogsheads, casks, chests, or cases, con- 
taining not less than two hundred pounds net weight each. Cigars, 
unless in packages containing not less than one hundred pounds net 
weight each. CigariUos or Cigarettos, unless in packages containing 
not less than seventy- five pounds net weight each. Tobacco, not being 
cig^s, cigarillos or cigarettos, and snuff, separated or divided in any 
manner within any package in which the same may by the foregoing 
table be imported, except tobacco from the dominion of the Turkish 
empire, or from Egypt, in outer packages containing not less than 
one hundred pounds net weight each. Tobacco, snuff, cigars, cigar- 
illos, or cigarettos, of any kind, or from any country or place what- 
ever, whether herein-before enumerated as especially restricted, of 
not, unless in ships of not less than one hundred and twenty tons 
harden, and imported into such ports only as are or may be approved 
of by the Commissioners of Customs. And the importation of arms, 
ammunition, gunpowder, or any other goods may be prohibited by 
proclamation, or order in council. 

The question naturally occurs, what goods come under the descrip- 
tion of prohibited goods, so as to render an insurance upon them void. 
The Customs Consolidation Act, 1853 (16 & 17 Vict., c. 107), 
gives the above list. Thus much may be laid down as a general General 
proposition, that all insurances upon goods forbidden to be exported '"1® **.'«- 
or imported by positive statutes or by proclamation or order in **"^ ^^^^ 
ooancU, or which, from the nature of the commodity and by the laws 
of nations, must necessarily be contraband, are absolutely null and 
Void. Under the first division may be ranked all offences against 
the revenue laws of this country ; and therefore, if an insurance were 
made in order to protect smuggled goods, such insurance would 
doubtless be of no effect. To this head, also, may be referred any 
breach of the navigation acts, which were established for the protec- 
tion, encouragement, and advancement of our commercial and naval 
interests.* 

We now come to consider those commodities, which, from their Things con- 
nature, as well as by the laws of nations, are contraband. Upon this traband by 
occasion, Grotius and Bynkershoek are the best guides that can pos- >J^'*"**»o'*" 
sibly be followed ;^ and from them we may collect that it is unlawful 
to carry anything to besieged cities or fortresses ; a rule which they 
declare to have been established by common consent, and the usage 
of all nations. Grotius divides goods into three kinds :^ such as can 
only be of use in time of war ; and these are clearly contraband, 
such as arms and ammunition. 2ndly, Such as answer no purpose 
in war, and are merely intended for pleasure ; and these may be law- 
fully conveyed to an enemy. But the third kind are of a mixed 
nature, such as money, provisions, ships, and the materials of ships ; 

* And see ss. 152, 163. ^ Lib. 3, c. 1, s. 5. 

*» Grotius, lib. 3, c 1 i Bynk. lib. 1 , c. 1 1 . 
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Park on A- in which case, hefore we can decide upon the propriety of exporting 
turmioe. ^^q}^ commodities, the situation of the war between the contending 
parties is to be considered. Upon this point his reasoning is excel- 
lent : '* If," says he, *' I cannot defend myself without intercepting 
the commodities intended for my enemies, necessity will give me th« 
right; but still I shall be liable to make restitution, unless some 
other cause of seizure appears. For if the conveyance of such com- 
modities to the enemy shall prevent the execution of my plans, and 
he who carried them knew that I had besieged or blockaded the 
town, and that peace or a surrender was expected, he shall be an- 
swerable for the loss sustained by his misconduct."^ With this o]»- 
nion Bynkershoek for the most part coincides ; because, as he 
observes, the siege alone is the cause why it is not lawful to carry 
anything to the besieged, whether it be contraband or not : for t 
besieged city is never compelled to surrender by force, but by famine, 
and the want of other necessaries. If it were to be permitted to 
supply them with the things of which they stand in need, perhaps 
the assailants would be obliged to raise the siege. But as it is im- 
possible to say of what things the besieged stand in need, or in what 
they abound, every species of commodity is forbidden to be carried 
into the garrison ; for otherwise there would be no certain rule of 
settling disputes. This learned author, however, differs from Gro- 
tius, in that passage where he says, *' the carrier of goods shall be 
answerable, if peace or a surrender was expected, and it was frustrated 
by such means." Bynkershoek is of opinion that such doctrine is 
neither consonant to reason, nor to the agreements entered into bj 
the laws of nations. He reasons thus : " Quae ratio me arbitrom 
constituit de futur^ deditione aut pace ? et si neutra expectetur, jam 
licet obsessis quaelibet advehere? imo nunquam licet, durante obsidionef 
et amici non est causam amici perdere, vel quoquo modo deteriorem 
facere. £t qui advexit, non ultra tenebitur, quam de damno colpl 
dato ? atqui in subditis id semper capitale fuit, quin et in amicis, 
edicto ante monitis, ssepe et in non monitis. Rursus, si quis nondum 
advexit, sed, dum advehere voluit deprehendatur, sola rerum intercep- 
tarum, retentione erimus contenti, idque donee caveatur, nihil tale in 
posterum commissum iri ?" He concludes thus : "1 do not agree 
to that opinion, having learnt, from the custom and usages of all 
nations, to sell all intercepted goods, and often to inflict, if not a 
capital, at least a corporal punishment."^ Such are the opinions of 
these two very learned writers, who, although in some respects they 
differ, agree in establishing this as a settled, undisputed rule, that 
whoever conveys any necessaries to a besieged town, camp, or port, 
is guilty of a breach of the law of nations. This being the case, an 
insurance upon such commodities must necessarily be void and of 
no effect, agreeably to the principles which have already been ad- 
vanced. 

One question only remains to be considered ; how far insurances 
upon goods, the exportation and importation of which are for- 
bidden by the laws of other countries, are valid ? In England the 
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law is clear, as it has been laid down by two very ^eat judges, that C»a>.XIIL 
such insurances are good ; because the foundation of the contract ia 
Bot illicit. It has been expressly held by Ld. Mansfield more than 
OBce, in which he has been confirmed by the whole Court of K. B.,^ 
that one nation never takes notice of the revenue laws of another ; 
and therefore such an insurance was certainly good and valid. A 
timilar opinion seems to have been entertained by I A, Hardwicke ; 
at least so much may be collected from his argument in a case re- 
ported in Vezey.^ But although this point is so clearly settled by 
tke law of England, in which £dso the law of France coincides, it is 
eertain that the expediency of it has been a question which has very 
Bach engaged the attention of some considerable French attthors.® 
Tbeir opinions can in no way afiect the law of England, which Against the 
ttands upon much higher authority than the sentiments of specu- '^^^nt^^ 
htive men, however respectable ; but it may be productive of some o^her mk- 
amusement, if not instruction, to see by what arguments the two tioni. 
difierent opinions are supported. Those who contend that such in* 
sarances are illegal, argue in this manner :^ that they who carry on 
commerce in a country are obliged, by the custom of nations and 
natural law, to conform to the laws of that country where they 
trade. Every sovereign has power and jurisdiction over everything 
done in the country where he has a right to command ; he has con- 
lequently a right to make laws relative to commerce within his 
dominions, which bind all those who trade, as well strangers as 
Bubjects, No one can dispute with the sovereign the right he has 
to retain in his own country certain merchandises which are there to 
be found, and to prohibit the exportation of them. To export them 
contrary to his orders is to strike a blow at his undoubted autho- 
rity ; and consequently it is unjust. But admitting, say they, that a 
Frenchman would not himself be subject to the law of Spain for 
the trade which he carries on in Spain, it cannot be denied that the 
Spaniards, whose assistance he requires, are subject to those laws ; 
ind that they ofi^end extremely in assisting him to export that the 
exportation of which is prohibited by law. This species of trade, 
then, is to be considered as illicit, and contrary to good faith ; and 
consequently the contract of insurance, introduced in order to pro- 
tect it> by charging the insurer with the risk of confiscation, is 
illicit, and cannot induce any obligation. Those who support the 
opposite doctrine contend, that the exportation or importation of 
commodities prohibited by foreign laws is no ofi!ence ;^ and that the 
means employed to efifect it are regarded by the law as a laudable 
and ingenious exertion of skill. Thus the exportation of certain 
commodities is prohibited in Spain, which the government of that 
country has a right to do ; but the laws of his Catholic Majesty are 
&ot the rule of action for Frenchmen. It is allowed them to bring 
from Spain into France piastres, pistoles, and silks for the support 

* Dong. 238. Commaree, 

* 1 Vezey, 319. * Pothi6r, Tr. d'Ass. c. 1, s. 2, art. 2, 
' 1 Emerigon, p. 210. I find no ex- s. 8. 

pr«tt nt>tice of this in the (hde de '2 Val. Com. 129; 1 Bmen'fliiDii, 21 9^ 



75 WAGER.POLICIES. 

FitrkomJn^'ofthe banks, the manufactures, and the commerce of that country. 
surance, fhese merchandises are a lawful branch of trade ; and there is no 
reason why they should not be the subject-matter of a contract of in- 
surance. But, above all, they insist that they are justified by the 
constant custom ; and that the reasoners on the other side ought to 
be less strict, when it is considered that this contraband trade is a 
vice common to all commercial nations. The Spaniards and English 
in time of peace practise it in France ; it is therefore permitted to 
carry it on in their respective countries by way of reprisal. What- 
ever differeuce there may be on the question of expediency, it is 
universally admitted by the French writers that insurances upon 
such goods are valid. We have already seen that the same ideas 
have been adopted by the law of England ; and that every policy 
upon goods, the exportation and importation of which is not pro- 
hibited by the municipal laws of this country, or by the general laws of. 
nations, is legal and binding upon the parties ; and the underwriter 
must answer for every loss arising by means of any of the usaal 
perils. 



CHAPTER XIV. 

WAGBR-POLICIES. 



Having in the four preceding chapters stated the various cases in 
which the contract of insurance is void from its very commencement, 
on account of its repugnancy to those principles of justice, equity, 
and good faith which are the great foundation of all contracts between 
man and man, we proceed to treat of those policies which b}* the 
positive statute law of the country are declared to be absolutely null ansi 
void. Of these the largest class are wager-policies or policies, as they 
are called, upon interest or no interests The nature of the contract of 
insurance, in its original state, was, that a specific voyage should be 
performed free from perils ; and in case of accidents during such 
voyage, the insurer, in consideration of the premium he received, 
Origin o£ was to bear the merchant harmless. It followed from thence that 
the contract related to the safety of the voyage thus particularly 
described, in respect either of ship or cargo, and that the person 
insured could not recover beyond the amount of his real loss. In 
process of time, however, variations were made by express agree- 
ment from the first kind of policy, and in cases where the trader did 
not think it proper to disclose the nature of his interest, the insurer 
dispensed with the insured having any interest either in the ship or 
cargo. In this last kind of policy (of which we are now to treat), 
•' valued free from average," and interest or no interest, it is manifest 
that the performance of the voyage or adventure in a reasonable tiiQ6 
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ad manner, and not the bare existence of the ship or cargo, is the Chap.XIV* 
bject of the insurance. Such an object as that, from a reference to 
le real nature of an insurance, as stated in the outset of the chapter, 
amely. that it is a contract of indemnity from a real and manifest, 
ot from a supposed and ideal loss, must have been originally bad. 
adeed, it has beeu declared from the bench, in the reign of Queen 
k.nne, that such insurances were formerly bad ; for it is said in that 
Else, that in former times if one had no interest, though the policy 
an, interest or no interest, the insurance was void ; because insu- 
ances were made for the benefit of trade, and not that persons un- 
oncemed therein, or uninterested in the subject-matter, should profit 
»y them.* The idea thus started is very much confirmed by what 
ell from the court in the case of Depaiba v, Ludlow ;** for the court 
here observed that insurances upon interest or no interest were in- 
Toduced since the revolution. Taking it for granted, then, that the 
aw of England in this respect, previous to the revolution, was such 
18 these case» suppose it to be, it was perfectly consonant to the laws 
3f most of the commercial states and countries in Europe. For we How treat- 
find that by positive regulations of Middleburg, Genoa, Konings- ^* 
burg, Rotterdam, and Stockholm, all insurances upon wagers, or as 
interest or no interest, are declared to be absolutely void and of no 
effect.^ But though this mode of insuring thus gained a footing in 
England, yet, when introduced, the courts of justice looked upon 
these contracts with a jealous eye, and by their determinations showed 
the strong prejudices which they entertained against them. The 
courts of equity, in particular, manifested that their inclination would 
lead them as much as possible to suppress such a species of contract; 
nay, that they still considered them as void.^ 

There was one very remarkable difference between policies upon 
interest, and such as were not ; namely, that in policies upon inte- 
rest you recover for the loss actually sustained, whether it be total or 
partial ; but upon a wager-policy you could never recover but for a 
total loss. All the doctrine which turns upon this distinction between 
interest and wager-policies was considered at much length by Ld. 
Mansfield in the famous cause of Goss v. Withers,® to which we have 
had occasion more than once to refer. 

. It has already been observed, that the security given to the insured 
was very considerably increased by the erection of two Assurance 
Companies, which were incorporated by royal charter in the year 
17*20; for the legislature had taken care that those corporations 
should have sufficient funds to answer any demands that might be 
made upon them in the common course of business. But this ad- 
ditional security for the insured soon produced many dangerous and 
alarming consequences, which, if they bad not been checked, would 
have proved very detrimental to the trade of this country ; for, in- 
stead of confining the business of insurances to real risks, and con- 
sidering them merely as an indemnity to the fair dealer against any 

* Aiuevedo v. Cambridge, 10 Mod. noi^s^ art. 332. 

77. «* Le Pypre v. Farr, 2 Vein. 716; 

^ ComvBS, Rep. 360. Goddart «. Garrett, 2 Vem. 269. 

^ 2 Mag. 70, see Codes Franfois An- ^ 2 Burr. 683. 
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Pari m /n- 1088 which he might sustain in the course of a trading' voyage, 
turance. which, as we have seen, was the original design of them, that prac- 
tice, which only prevailed since the revolution, of insuring ideal 
risks under the names of interest or no interest, or without further 
proof of interest than the policy, or without benefit of salvage to the 
underwriters, was increasing to an alarming degree, and by such 
rapid strides as to threaten the speedy annihilation of that lucrative 
and most beneficial branch of trade. All these various kinds of in- 
surance just enumerated (and many others which the ingenuity of 
bad men found no difficulty in devising) having no reference what- 
ever to actual trade or commerce, were very justly considered as 
mere gaming or wager policies ; and therefore the legislature thought 
it necessary to give them an efiectual check, and, by positive rales, 
to fix and ascertain what property or interest a merchant should be 
permitted to insure. The causes which co-operated to induce the 
legislative body to pass such an act are fully stated in the preamble 
of it.^ It then enacts, " That no assurance or assurances shall be 
made by any person or persons, bodies corporate or politic, on any 
ship or ships belonging to H. M. or any of his subjects, or on any 
goods, merchandises, or effects laden or to be laden on board of any 
such ship or ships, interest or no interest, or without further proof 
of interest than the policy, or by way of gaming or wagering, or 
Supprewed without benefit of salvage to the assurer ; and that every such inso- 
by Parlia- ranee shall be null and void to all intents and purposes. Provided 
'"'*"* always, that assurance on private ships of war fitted out by any of 

H. M.'s subjects solely to cruise against his majesty's enemies^ may 
be made by or for the owners thereof, interest or no interest, free of 
average, and without benefit of salvage to the assurer ; anything 
herein contained to the contrary thereof in any wise notwithstand- 
ing. Provided also, that any merchandises or efiFects from any ports 
or places in Europe or America, in the possession of the crowns of 
Spain or Portugal, may be assured in such way and manner as if this 
act had not been made."** The 4th sect, relates to re-insurances, 
which will be the subject of the following chapter ; and sect. 5 
enacts, '• that all and every sum and sums of money to be lent on 
bottomry t or at respondentia, upon any ship or ships belonging to any 
of H.M.'s subjects, bound to or from the East Indies, shall be lent only 
on the ship or on the merchandise or efifects laden or to be laden, on 
board of such ship, and shall be so expressed in the condition of the 
said bund ; and the benefit of salvage shall be allowed to the lender, 
his agents or assigns, who alone shall have the right to make assu- 
rance on the money so lent ; and no borrower of money on bottomry 
or respondentia, as aforesaid, shall recover more on any assurance 
than the value of his interest in the ship, or in the merchandises 
or efifects laden on board of such ship, exclusive of the money so 
borrowed ; and in case it shall appear that the value of his share in 
the ship, or in the merchandises or efiFects laden on board, doth not 
amount to the full sum or sums he hath borrowed, as aforesaid, soch 
borrower shall be responsible to the lender for so much of the money 



ment. 



» 19 Geo. 2, c. 37. 
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borrowed as he hath not laid out on the ship or merchandise laden Chjip.XIV. 
thereon, with lawful interest for the same, together with the assu* 
ranee and all other charges thereon, in the proportion the money not 
laid out shall bear to the whole money lent, notwithstanding the 
ship and merchandises be totally lost." Upon this last section, of 
which we shall treat more fully in the chapter on Bottomry, it may 
be sufficient in this place to observe that none but the lender shall 
have a right to make insurance on the money lent. It is also to be 
remarked that this regulation of insurance on bottomry or respon- 
dentia interest, extends only to £. I. ships ; and therefore an in- 
surance of a respondentia interest upon any other ships may be made 
io the same manner as they used to be before this act. It has also 
been decided upon this clause of the act, that it never meant or in- 
tended to make any alteration in the manner of insurances ; and it 
was declared by the whole court in the case of Glover v. Black, as 
stated in a former chapter, to be the established law and usage of 
merchants that respondentia and bottomry must be^mentioned and 
specified in the poHcy of insurance.* By the 1st sect, of the act it 
is clear that at this day all insurances made contrary io it are abso' 
lutely void and of no effect^ which, as has already been shown, was 
also the case by the ancient law of this country. It may now be 
material to consider, first, what cases have, by the construction put 
by the learned judges upon this statute been held not to fall within 
its description ; and 2ndly, those which do, and in which the policies 
have consequently been holden to be void. It was formerly a matter 
of doubt whether the act was meant to extend to insurances of foreign 
property, and on foreign ships. The better opinion, however, was. Construe- 
that it did not; for it was clear that such insurances did not fall tion of Act 
within the words of the statute, and from an attentive consideration 
of the preamble they do not seem to come under the description of 
the mischiefs against which it was the intention of the legislature to 
provide. But these doubts are entirely at an end by several deci- 
sions of the courts, and particularly by the case of Thellusson v. 
Fletcher,** in which it was expressly declared by the court (and the 
reason for it stated) that the act was not designed to extend to 
foreign ships. 

It was formerly thought that a valued policy was a wager-policy, 
like interest or no interest. But this idea is now exploded. I£^ in- 
deed, it appeared, or could be made appear, that the interest 
proved was merely a cover to a wager, in order to evade the statute, 
there is no doubt such a policy would be void.^ It would also be 
void by the 8th and 9th Vict., c' 109—118. 

In Da Cdstav. Firth ,^ it appeared that an insurance had been made 
upon any of the packet-boats that should sail from L. to F., or such 
other port in England as His Majesty should direct, for one year, 
from Oct., 1763, to Oct., 1764, upon any kinds of goods and mer- 
chandises whatsoever. And it was agreed that the goods and mer- 

* 3 Burr. 1394. v. Bird, Camp. 583; Lowrie v, Boup- 

^ Doug. 301. dieu, Dougl. 451. 
« Lewis V. Rucker. 2 Burr. 1167; *• 4 Burr. 1966. 

Grant «. ParkinBon, 6 T. R. 483; Kent 
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Par^i <m In- chandises should be valued at the sum insured on such packet-boat, 
•^tranee. without farther proof of interest than the policy ; and to make no 
return of premium for want of interest being on bullion or goods. 
The insured had an interest in bullion on board the H. packet, being 
one of the king's packets between L. and F., and it was totally lost 
within the time mentioned in the policy. The court held that this 
was a policy of a peculiar sort, and was an exception out of the 
statute of 19 Geo. 2, c. 37. It is a mixed policy, partly a wager- 
policy, partly an open one ; and it is a valued policy, and fairly so, 
without fraud or misrepresentation. Therefore the loss having hap« 
pened, the insurer was intitled as for a total loss. 

The owner of a ship, who has paid the whole of the salvage and 
has a claim against the owner of the goods for contribution, is en- 
titled to a lien on the goods; and consequently has an insurable 
interest in respect of such lien. The owner of the ship has a lien 
upon the cargo for general average, and, as a consequence, an insa- 
Instanoet rable interest."^ A mortgagee of a ship has an insurable interest, 
of intuiBble commensurate in value with the amount of his debt.*^ 
interest. jj. ^^^^ been solemnly settled that, upon a joint capture by the 

army and navy, the officers and crews of the ships before condemna- 
tion have an insurable interest, by virtue of the prize act, which 
usually passes at the commencement of a war. On the other hand, 
where a master hypothecated the ship, but under such circumstances 
that it could not be enforced in the Court of Admiralty : held, that 
the merchant had no insurable interest in the ship.*^ So, when 
Messrs. H. and Co., being the owners of a ship trading to the coast 
of Africa, and which was expected to arrive at Liverpool with a 
cargo of palm oil, agreed verbally to sell to the plaintiffs 200 tons of 
it. The plaintiffs insured the oil, and their expected profits thereon. 
Held that, as the contract was a verbal one, and therefore could not be 
enforced, they had no insurable interests.^ So, where A, in England, 
contracted with B, at Petersburgh, to send him a cargo of deals. The 
deals were shipped, and A insured them. B stopped them in transitt 
at Elsinore, A having become insolvent. Held, that A, after such 
stoppage, had not an insurable interest.* 

The second section of the act in question, which allows of insur- 
ances being made on private ships of war, interest or no interest, 
seems sufficiently clear and requires no explanation. 

The 3rd section, by which insurances upon any merchandises or 
effects from any ports or places in Europe or America, in the pos- 
session of the crowns of Spain or Portugal may be effected in the 
manner practised before this act was passed, seems to be obscurely 
worded. The learned commentator upon the law of England 
observes, that the reason of this proviso is sufficiently obvious.' 
Notwithstanding this authority, in order to comprehend the mean- 
ing of the legislature, we must observe that the trade from Spain 

• Briggs V. The Merchant Traders' <» Stockdale v, Dunlop, 6 M. & W. 

A88.13Q. B. 174. 224. 

b Irving Richardson, 2 B. & Ad. 193. « Clay v, Harrison, 10 B. & C. 99. 

^ Stainbank v. Penning, 11 C. B. 51, ' 2 Bl. Com. 460. 

affd. in error. 
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and Portugal to their respective colonies and establishments in Chap.XIV. 
8. America, and the returns thereof, can only be carried on by 
their own subjects, and all other persons are prohibited from that 
trade by positive regulations of these respective states. The conse- 
quence of such a prohibition is, that all the goods and merchandises 
which the subjects of this and other countries export from Spain 
and Portugal must be in the names of Spanish subjects. So that 
it was absolutely necessary to make this exception (for no other 
proof but the policy itself can be brought) ; otherwise all insurances 
upon that branch of trade must have been entirely void. The 
words, however, seem to allow a greater latitude than was meant by 
the legislature in making such a provision ; for by adverting merely 
to the words, insurances from any ports or places in Europe or 
America, belonging to Spain and Portugal, to England or other 
ports of Europe may be made, as if this act had never passed. 
Whereas, by attending to the prohibition of trade just mentioned to 
any but the subjects of Spain and Portugal, as the commerce be- 
tween these colonies and the parent countries can only be carried 
on by subjects, it is evident that the legislature intended rather to 
have said that insurances on goods from ports belonging to Spain 
and Portugal in Europe to any ports in America belonging to those 
courts, and from such ports in America to such ports or places in 
Europe, shall be valid and effectual contracts, than to authorize 
insurances from the dominions of Spain and Portugal in Europe or 
America, to whatsoever place in the world the ship, in which these 
goods are to be carried, may happen to be destined. The words, 
however, certainly admit of that broad construction, for the place of 
destination is not ascertained. Upon this section of the act, it may 
be observed, that the equitable construction of such contracts of 
insurance as are protected by it seems to be, that they may be 
made without interest, notwithstanding the case of Goddart v. Gar* 
rett, before cited ; since in such instances it is impossible for the 
person insured to bring any certain proof of interest on board.* 

Hitherto we have spoken merely of that part of this very salutary 
act, which requires that every person making such a contract should 
have an interest in that which is the object of the insurance. 
Another part of it still claims our attention, that which prohibits 
re-assurances. What a re-assurance is, in what cases it is pro- 
hibited, and when it is allowable, will form the subject of the follow- 
ing chapter. 

» Ante, p. 73. 
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Park on In- CHAPTER XV. 

turance, 

BE-ASSCJRANCB : AND DOUBLE INSURANCE. 

Re- Assurance, as understood by the law of England, may be said 
to be a contract, which the first insurer enters into, in order to 
relieve himself from those risks which he has incautiously under- 
taken, by throwing them upon other underwriters, who are called 
re-assurers. This species of contract has obtained a place in most of 
the commercial systems of the trading powers of Europe ; and it is 
allowed by them at this day to be politic and legal. The learned 
Roccus has decided expressly in favour of it ; and has recited many 
respectable authorities in support of his opinion.* ** Assecurator, 
post factam assecurationem, potest se assecurari facere ab alio asse- 
curatore, et iste secundus assecurator tenetur pro assecuratione 
fact& a primo, et ad solvendum omne totum, quod primus assecura- 
tor solverit, et ista secunda assecuratio valet." By the ancient 
law of France such assurances were reckoned valid.** The Code 
Foreif^n de Commerce (342) also acknowledges them. The author of the 
law. •• Guidon" observes, that if it so happen that the insurers, after 

underwriting the policy, repent of their engagement, or are afraid 
to encounter the risk, they are at liberty to re-insure ; but still they 
cannot prevent the insured from making his demand upon them in 
case of loss, from having, by their signature, promised indemnity, 
they cannot, by any protestations to the contrary, discharge them- 
selves from their responsibility, without the consent of the insured. 
Lewis the XVth, when, by the assistance of the famous Colbert, he 
promulgated those ordinances, which will be a lasting honour to the 
French nation, adopted the idea that prevailed when the ** Guidon " 
was written : for, by an article in that celebrated code of laws, he 
expressly declared, ** that it should be lawful to the insurers to 
make re-assurance with other men of those effects, which they had 
themselves previously insured. "*= It is not in France alone that 
this law prevails ; for by the positive and express regulations and 
ordinances of Koningsberg, Hamburgh, and Bilboa, re-assurances 
are allowed to be effected, and consequently are lawful contracts.** 
By the passage cited from the " Guidon" it might be observed, that it 
was a distinguishing character of this species of contract, that, not- 
withstanding a re- insurance, the first contract subsists as at first, 
without change or amendment. The re-insurer is wholly uncon- 
nected with the original owner of the property insured ; and as 
there was no obligation between them originally, so none is raised 
by the subsequent act of the first underwriter.® The risks of the 
insurer form the object of the re-insurance, which is a new inde- 
pendent contract, not at all concerning the insured ; who conse- 

» Roccus de Ass. Not. 12. ^ 2 Mag. 190, 233, 419. 

»» Le Guidon, c. 2. art. 19. « Emerigon, p. 247. 

« Ord. Lewis 14, tit. Assur. art. 20. 
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qaently can exercise no power or authority with respect to it.* Agree- Chap, XV. 
ably to the laws of those countries just referred to, and consistently English 
with the opinions of those respectable writers, whose works we have law. 
had such frequent occasion to mention, the law of England adopted 
their regulations, and permitted the underwriters upon policies to 
insure themselves against those risks for which they had inadvertently 
engaged to indemnify the insured; or where, perhaps, they had 
involved themselves to a greater amount than their ability would 
enable them to discharge. Although such a contract seems per* Common 
fectly fair and reasonable in itself, and might be productive of very !*^,**^ ^°*" 
beneficial consequences to those concerned in this important branch 
of trade ; yet, like many other useful institutions, it was so much 
abased, and turned to purposes so pernicious to a commercial nation, 
and so destructive of those very benefits it was originally intended 
to promote and encourage, that the legislature was at last obliged 
to interpose, and by a positive law to cut ofi^ all opportunity oi 
practising those frauds in future, which were become thus glaring 
and enorn[K)U8. Accordingly, by the 4th sect, of that statute, which 
formed the subject of the preceding chapter, 19 Geo. 2, c. 37, it 
was enacted, ** that it should not be lawful to make re-assurance, 
unless the assurer should be insolvent, become a bankrupt, or die ; 
in either of which cases, such assurer, his executors, administrators, 
or assigns, might make re-assurance, to the amount before by him 
assured, provided it should be expressed in the policy to be a re- 
assurance." From this act it is apparent, that all kinds of re- 
assurance are not prohibited; but wherever such a contract tends 
to the advancement of commerce, or to the real benefit of an indi- 
daal, in such a case it shall be permitted. Thus, in case of insol- 
vency or bankruptcy, it is advantageous to the creditors in general, Stat law. 
as well as to the individual, that a re-assurance should be made : 
for by these means the fund of the bankrupt's estate is not dimi- 
nished in case of loss, and the insured has a better security for the 
payment of the amount of his damage, or at least a proportion of it.^ 
If the insurer die, it is no less necessary and beneficial to his suc- 
cessorsy that there should be a re-assurance, than it was in the 
former case of a bankruptcy : because it will provide assets to satisfy 
the insured in case a loss should happen, and thus secure the estate 
of the deceased for the benefit of his heirs. Indeed, in both cases, 
the intention of the legislature seems to have been, to provide a fund 
for the payment of that proportion, which in case of an insolvency, 
the insured will have a right to demand, in common with the other 
creditors ; and for the payment of the whole, without prejudice to the 
heir, even in cases where the ancestor, at the time of his death, wa« . 
in solvent circumstances. This act is worded in such express terms, 
excluding every species of re-assurance, except in the three in* 

* Pothi6r, tit. Ass. No. 96. out of the bankrupt's estate. This being 

* Formerly, if an underwriter became found a great discouragement to trade, 
a bankrupt after be bad subscribed the was altered, 19 Geo. 2, c. 32, b. 2; 
policy, and before a loss bappened, the 12 6c 13 Vict. c. 106, s. 174. 

insured was not entitled to a dividend 
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Park on In- stances of deaths hankruptcy, or insolvency, that a doubt, as it should 
**^*<*' seem, could hardly be founded upon it. But as it was held, that the 
first clause of the statute prohibiting insurances, interest or no 
interest, did not extend to foreign ships ; so it was argued, that re- 
assurances made here on the ships of foreigners did not fall within 
the act. It might have occurred, however, that the first clause of 
the statute is qualified, and only prohibits such insurances when 
made on H.M. ships, or the ships belonging to H.M. subjects; 
whereas the clause in question is general and without restriction ; 
the inference from which is, that the legislature had both ob- 
jects in view, and meant wholly to prohibit the one, but not the 
other. This point came on to be considered by the Court of K. B. 
in 1787, in the form of a special case, stating, that a re-assurance 
was made by the defendant on a French vessel, first insured by a 
French underwriter at Marseilles, who was living, and who, at the 
time of subscribing the second policy, was solvent. The court 
(Ashhurst, Duller, and Grose) were unanimously of opinion, that 
this policy of re-assurance was void : and that every re- assurance in 
this country, either by British subjects or foreigners, on British 
or foreign ships, is void by the statute : unless the first assurer he 
insolvent, become a bankrupt, or die.* 

There is another species of re-assurance allowed by the laws of 
France, as established by an ordinance of Lewis the XlVth, which 
was also taken from that ancient and excellent French treatise that 
has been so frequently mentioned.^ By this regulation, it is de- 
clared lawful for the assured to insure the solvency of the under- 
writer.*^ By these means, the person insured gets rid of those 
fears which he may have conceived concerning the ability of the 
insurers to pay, and he gains a second security to answer the suf- 
ficiency of the first. But it is not to France alone that this kind 
of contract is restrained ; for by the positive laws of many other 
maritime states, such re-assurances are valid and binding con- 
tracts.** The English statute, which has been the subject of this 
and the preceding chapter, takes no express notice of this sort of 
insurance ; because, in truth, I 'believe, it never was very much in 
practice in England ; but, however, it seems clear that such a cir- 
cumstance as the solvency of the underwriter is not an insurable 
interest ; that a policy opened upon such an event would be treated 
as a wager-policy; and consequently fall within the statute of 
George II., which declares all poHcies made by way of gaming or 
wagering, to be absolutely null and void to all intents and purposes. 
Double Having said thus much of re-assurances, I shall proceed to con- 

InraiaDce. eider the nature of a double insurance, and to state the few cases 
that have been determined upon the subject. I treat of it in this 
place, because these two kinds of insurance have been sometimes 
confounded together, and supposed to mean the same thing; 
whereas no two ideas can be more distinct. We have already seen 
what is meant by a re-assurance. A double insurance is where the 

. * Andre v. Fletcher, 2 T. R. 161. merce^ see art. 342. 

^ Le Guidon, c. 2, art. 20. I find no « Ord. of Lewis 14, tit. Ass. art. 20. 
«9>reM notice of this in the CodedeComr <* 2 Mag. 190, 419. 
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same man is to receive two sums instead of one, or the same sam CHAF.Xy , 
twice over, for the same loss, by reason of his having made two 
insarances upon the same goods or the same ship. The first dis- 
tinction between these two contracts is, that a re-assorance is a 
contract made by the first underwriter, his executors or assigns, 
to secure himself or his estate : a double insurance is entered into 
by the insured. A re- assurance, except in the cases provided for 
by the statute, is absolutely void : a double insurance is not void ; 
but still the insured shall recover only one satisfaction for his loss. 
This requires explanation. Where a man has made a double in- 
sarance, he may recover his loss, against which of the under* 
vfriters be pleases, but he can recover for no more than the amount 
of his loss. This depends upon the nature of an insurance, and the 
great principles of justice and good faith. An insurance is merely 
a contract of indemnity, in case of loss ; it follows as a necessary 
consequence that a man shall not recover more than he has lost, or 
recover satisfaction greater than the injury he has sustained. This 
rale was wisely established, in order to prevent fraud, lest the 
desire of gain should occasion unfair and wilful losses. It being 
thus settled, that the insured shall recover but one satisfaction, and 
that in case of a double insurance, he may fix upon which of the 
underwriters he will for the payment of his loss, it is a principle of 
natural justice that the several insurers should all of them contri- 
bute in their several proportions, to satisfy that loss, against which 
they have all insured ; payment by one insurer operating as a satis- 
faction for the others.* 

These principles have been fully declared to be law in several 
cases.** 

Although a man, by making a double insurance, shall not be 
allowed to recover a double satisfaction for the same loss ; yet various 
persons may insure various interests on the same thing, and each to 
the whole value (as the master for wages ; the owner for freight 5 
one person for goods, another for bottomry) and such a contract 
does not fall within the idea of a double insurance.^ 

In the course of what has been said upon double insurance, no 
notice has been taken of the laws of foreign states respecting that 
point : the reason of this silence is the great contrariety to be found 
in their laws upon the subject ; it being almost impossible to men* 
tion two countries whose regulations, as to this matter, are similar.^ 
In one the contract is absolutely void, and a forfeiture ensues : in 
others, if the first policy amount to the value of the efiects laden, 
the other insurers shall withdraw their insurance, retaining one 
half per cent., and in some other countries, the double insurance is 
merely void without any forfeiture being incurred. But the law oi 
England with respect to double insurance is so clear, and so well 

* Morgan v. Price, 4 Exch. 615; as v. Barnes, 4 Camp. 228. 
to retam of premium, see Fisk v, Mas- ^ Godin «. The L. Ass. Co. 1 Burr, 

terman, 8 M. & W. 165. 489. 

^ Newby v. Reed, 1 Black. Rep. 416; ** See 2 Mag. p. 77; Code de Com- 

Rogers V, Davis and Davis «. Gildard, merce. Tit. Ass. 172,267* 
cit^ in Morgan v. Price. Bonsfield 
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«/'0r^ M /«- founded in reason and natural justice, as to require np illustration 
**'"**'^' or confirmation from the laws of any other country. 

Having in this and the five preceding chapters, treated of those 
circumstances, by which the contract of insurance is rendered void 
from its commencement, on account of some radical defect, which 
prevents the policy from ever having any operation at all ; and 
having, in the course of that inquiry,^been led into a variety of 
discussion, involving in it a very material part of the law of in- 
surance: we shall proceed to show in what cases the policy, 
although not void ab initio, is rendered of no e6Fect, because the 
insured has not himself fully complied with those conditions, which 
he has either expressly or tacitly, from the nature of his contract, 
undertaken to perform. It was indeed observed in the first chapter 
of this work, that although the policy is ^not subscribed by the 
insured, yet there are certain conditions to be performed on hi^ part, 
with as much good faith and integrity as if his name appeared at 
the foot of the policy: otherwise it is a dead letter, and he can 
never recover an indemnity for any loss which he may happen to 
sustain. 



CHAPTER XVI. 

CHANGING THE SHIP. 



Op those causes, which will operate as a bar to the insured's re- 
covering upon a policy of insurance against the underwriter, the 
first to be mentioned is that of changing the ship ; or, as it has 
commonly been called, changing the bottom. This will require but 
very little discussion. We formerly said, that except in some 
special cases of insurances upon ship or ships, it was essentially 
requisite to render a policy of insurance efifectual, that the name of 
the ship, on which the risk was to be run, should be inserted. 
That being done, it follows as an implied condition that the insured 
shall neither substitute another ship for that mentioned in tHe 
policy before the voyage commences, in which case there would be 
no contract at all ; nor during the course of the voyage remove the 
property insured to another ship, without the consent of the under- 
writer, or without being impelled by a case of unavoidable necessitrf- 
If he do, the implied condition is broken, and he cannot recover a 
satisfaction, in case of a loss, from the insurer ; because the policy 
was upon goods on board a particular ship, or upon the ship itself; 
and it becomes a material consideration in a contract of insurance 
upon what vessel the risk is to be run, since the one may be much 
stronger and more able to resist the perils of the sea ; or, by its 
swift sailing, much better able to escape from the pursuit of ao 
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enemy than tbe other.* Malyne. it is true, in his "Lex Merca- Chap.XVI. 
toria," appears to be of a different opinion,^ for he says, ** It some- 
times happens, that upon some special consideration this clause 
forbidding the transferring of goods from one ship to another it 
inserted in policies of assurance, because, in time of hostility or war 
between princes, it might be unladen in such ships of those con- 
tending princes, by which the adventure would be encreased. But, 
accordmg to the usual insurances which are made generally without 
an exception, the assurer is liable thereunto ; for it is understood 
that the master of a ship, without some good and accidental cause, 
would not put the goods from one ship to another, but would 
deliver them, according to the charter-party, at the appointed 
place." The reason given by Malyne, in support of his position, is 
by no means satisfactory, nor is it well founded in point of experi- 
ence ; neither has he adduced a single authority to corroborate the 
opinion advanced. - Indeed, the whole current of authority turns 
the other way, at least, as far as I have been able to trace it. 
Molloy has said, that if goods are insured in such a ship, and 
afterwards in the voyage she becomes leaky and crazy, and the 
supercargo and master, by consent, become freighters of another 
vessel for the safe delivery of the goods, and then after she is 
loaded, the second vessel miscarries, the assurers are discharged. 
It is true, the sentence proceeds thus: " If these words be inserted, 
namely, the goods laden to be transported and delivered at such 
place by the said ship, or by any other ship or vessel, until they be 
safely landed, the insurers must answer the misfortune."® But this 
does not at all affect the general rule before laid down, for it only 
goes to show that which is not denied, that the parties may take a 
case out of the general rule of law by a special agreement ; and the 
exception proves the truth of the first proposition. Besides, in such 
ft case, it should seem that the ship in which the goods are laden 
ought not to be changed, but upon necessity.^ This opinion is con- 
firmed by foreign writers. " Merces si eadem navigatione transfe- 
rantur de una navi in aliam, et si novissima navis, ubi merces trans- 
fusse fuerunt, deperdatur, tunc est inspicienda forma assecurationis, 
in qua si fuit dictum, quod assecurentur merces, quae sunt in tali 
navi, tunc assecurator non tenetur, eo quod mentionem fecit in asse- 
curatione de tali navi. Et ratio est, quia non par est ratio assecu- 
nitionis, quando merces devehuntur in una navi, et quando in 
altera; irao solet id principaliter considerari inter ipsos assecura- 
tores, cum una navis sit magis fortis quam alia."* Roccus is 
corroborated by several learned writers upon this branch of juris- 
prudence.' 

The general doctrine relative to changing the bottom of the ship 
^as alluded to by Ld. Mansfield, when delivering the opinion of the 
court in the case of Peily v. RL Exch, Ass, Co."« "One objec^ 

^ See Bold v, Rotheram, 8 Q. B. 806. « Santer. de Ana. p. 3, n. 35; Stracoi 

*» P. 118. glo8.8,n. 10. 

*^ MoUoy, L 2. c. 7, 8. 1 1. f Dick v. Barrell, 2 Stni. 1248. 

^ Roccui de Ass. Not. 28. ' 1 Barr. 351. 
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/»or* on /«- tion," said his Lordship, ** was formed hy comparing this case to 
9uranee, that of changing the ship, or bottom, on board of which goods are 
insured, which the insured have no right to do.* For there the 
identical ship is essential ; that is the thing insured. But that case 
is not like the present." From this passage it is evident that Ld. 
Mansfield intended to confirm the principle advanced in this chap. 
ter, namely, that when an insurance is made on a specific ship, and 
the insured, not being impelled hy any necessity, without the consent 
of the underwriter, changes the ship in the course of the voyage, he 
has not kept his part of the contract and cannot recover against the 
underwriter. 



CHAPTER XVII. 



Meaning o£ Deviation, in marine insurances, is understood to mean a voluntarf 
departure, without necessity or any reasonable cause, from the 
regular and usual course of the specific voyage insured. Whenever 
a deviation of this kind takes place, the voyage is determined, and 
the underwriters are discharged from any responsibility. It is 
necessary, as we have seen, to insert in every policy of insurance, the 
place of the ship's departure, and also of her destination. Hence it 
is an implied condition to be performed on the part of the insured* 
that the ship shall pursue, without unreasonable delay ,^ the most 
direct course, of which the nature of things will admit, to arrive at 
the destined port. If this be not done, if there be no special 
agreement to allow the ship to go to certain places out of the vswd 
track ; or if there be no just cause assigned for such a deviation,^ as 
to space or time, it is but just and reasonable that the underwriter 
should no longer be bound by his contract, the insurer having 
failed to comply with the terms on which the policy was made. 
For if the voyage be changed after the departure of the ship, it 
becomes a different voyage, and not that against which the insurer 
has undertaken to indemnify,^ (which is the true objection to a 
Policy of deviation) the risk may be ten times greater, which probably the 
the law. insurer would not have run at all, or at least would not, without a 

^ This is to be taken as a rule, aiibjeAi concerned. See Plantamour v. Staples, 

to the exception of inevitable or urgent 1 T. R. 611, note a; Sbipton v. Thorn- 

necessity : for it has been held, that the ton, 9 A. & E. 322; Bold v. Rothenun, 

owners of goods insured, by the act of 8 Q. B. 806. 

shifting the goods from one ship to ^ See Goram v. Sweeting, 2 Wms. 

another, do not preclude themselves from Saund. 200. 

'recovering an average loss arising from <^ See Phillips v. Irving, 8 Sc. N. C 8. 

the capture of the 2nd ship, if they act ^ Roccus Not. 52. 

from necessity, and for the benefit of. all « Doug. Rep. 278. 
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larger premiuro. Nor is it at all material, whether the loss he or be Cg. XVII* 

not an actual consequence of the deviation, for the insurers are in no 

case answerable for a sabseqoent loss, in whatever place it happen 

or to whatever cause it may be attributed. Neither does it make any 

difference whether the insured was or was not consenting to the devi" 

ation,^ 

It seemed to be the opinion of Ld. Mansfield, and a special jury, 
and was sworn to be the usage by several witnesses, that if a mer- 
diant ship carry letters of marque, she may chase an enemy, though 
she may not cruise, without being deemed guilty of a deviation. On 
an insurance of the Mary at and from London to Cork and the 
West Indies, the question was whether a ship, having letters of 
marque, could chase an enemy's ship without being said to have 
deviated. The facts were, that in the night the Mary had descried Chasmgan 
a Spanish sail, and after chasing lost sight of her for six hours till enemy. 
the morning, when they engaged. The Mary did not make a prize 
of the Spanish sail, but she proceeded on her voyage and was after- 
wards captured. It was agreed on all hands that a ship, in such 
circumstances, might not cruise ; and several witnesses spoke to the 
usage and practice of ships which carried letters of marque chasing 
an enemy. It was admitted on the part of the insurers, that if an 
enemy came in the way, the ship must defend or engage ; but con- 
tended that if the letter of marque lost sight of the enemy that 
it was no longer chasing but cruising. Ld. Mansfield left it upon 
the evidence to the jury, who found for the plaintiffs, thereby 
deciding the question in the affirmative.^ 

It may be collected from numerous cases that delay before or 
after the commencement of the voyage insured is not equivalent to 
a deviation, unless it be unreasonable. Whether the time is unrea- 
sonable or not must be determined, not by any positive and arbi- Delay, 
trary rule, but by the state of things existing at the time at the 
port where the ship happens to be.° So on a trading voyage the 
trade must be carried on with usual and reasonable expedition.^ 
When a voyage is described to specified ports, especially when such 
is the regular course of the voyage, as a general rule, the ship miust 
go to the places mentioned in the policy in the order in which they are 
named (if she go to more than one), otherwise it is a deviation.® 

There is no implied condition in a policy, whether it be on ship 
and freight, or on goods, that the ship shall not trade in the course 
of her voyage. Consequently, if she can do so, without deviation or 
delay, that is, without increasing or varying the risk, the under- 
writers are not discharged.^ When liberty is given by the policy to Trading, 
touch, stay, and trade at any ports or places whatsoever, it is con- 
fined to a staying or trading at any port or place for a purpose 

• Fox f?. Black, Townsonr.Guyon, and ** Hartley, v. Buggin, 2 Park los. 

Cock V, TownBon, 2 Park, 438, 7th 468. 

Edit.; Elliott v, Wilson, 7 Brown's P. C. « Beatson v. Haworth, 6 T. R. 531 ; 

459. Marsden v. Reid, 3 East, 572; Ashley 

^ Jolly V. Walker, at Guildhall, East, v, Pratt, 16 M. & W. 476. 

Vac. 1781. f Raine v. Bell, 9 East, 195; Larocho 

« Phillips V. Irving, 8 Scott, N. R. 1. «. 0»win, 12 Ib^ 1.33. 
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Parh on In- sabordicate to the voyage insured, which is the principal object o:f 

»^ranoe. the policy.* 
Canses that But though the consequences of a voluntary deviation are thus 
justify a de- fatal to the validity of the contract of insurance, yet wherever the 
Tiation. deviation, in space or time, arises from necessity, force, or any just 
cause, the underwriter still remains liable.^ The general writers upon 
this subject have enumerated the various circumstances, which will 
operate as a justification to the insured for leaving the direct track 
of the voyage, upon the ground of necessity and reasonable cause, 
such as to repair his vessel, to escape from an impending storm, or 
to avoid an enemy.^ In our reports of decisions in the English 
courts of justice, we find instances of all these various excuses being 
allowed as sufficient to justify a deviation ; and also another species 
of excuse, namely, to meet a convoy, which, indeed, is nearly con- 
nected with that of avoiding an enemy. I shall rank all the cases i 
which apply to this branch of our enquiry under these sevel-al j 
divisions. 
To repair. The first ground of necessity which justifies a deviation, is that of 
going into port to repair. If a ship is decayed, and goes to the 
nearest place to refit, it is no deviation, because it is for the general 
interest of all concerned, and consequently for that of the under- 
writers, that the ship should be put in proper condition, capable of 
performing the voyage.* 

The next excuse for leaving the direct course is stress of weather. 
Upon this point the rule is this, that wherever a ship, in order to 
escape a storm, goes out of the direct course ; or when, in the due 
Stress of course of the voyage, is driven out of it by stress of weather, this is 
weather. no deviation, because it was occasioned by the act of God, which, 
by a maxim of law, is said to work an injury to no man. It has 
also been held, that if a storm drive a ship out of the course of her 
voyage, and she do the best she can to get to her port of destina- 
tion, she is not obliged to return back to the point from whence she 
was driven.® A deviation may also be justified, if done to avoid an 
enemy, or seek for convoy, because it is in truth no deviation to go 
out of the course of a voyage, in order to avoid danger, or to 
obtain a protection against it.^ 
Usage of ^^ out* 1^^ books we sometimes meet with cases which say that a 

trade. deviation may he justified by the usage and custom of the trade. But 

that is not quite correct, for if by the usage of any particular trade, 
it is customary to stop at certain places, lying out of the direct 
course from A to B, it is not a deviation to stop there, because it is 
a part of the voyage. There is no deception upon the insurer, 
because he is bound to take notice of the usages of trade ; they are 
notorious to all the world, and when the usage has declared it 
lawful in a specific voyage to go to any place, though out of the 
immediate track, it is as much a part of the contract of insurance 

• Bottomley v. Bovill, 5 B. & C. 219. Atk. 545. 

** Roccus, n. 52. « Harrington v. Halkeld, Park on 

« Roccus, 52; Santer de Ass. p. 3, Ins. 445 (7th Edit.) 

n. 52. f See D*Aquilar v. Tobin, Holt N. 

<* Motteux V. The Lon. Ass. Co. I P. C. 125. 
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between the parties, as if it had been particularly mentioned. But Ch. XVII. 

in order to justify the captain of a ship in quitting the straight and 

direct line ^om the port of loading to that of delivery, there must 

be a precise, clear, and established' usage upon the subject. If the 

usage be general, although there should be exceptions, that will 

suffice.* 

Having thus mentioned many cases to be found in the books of 
reports, which operate as an excuse for a departure from the due 
course of the voyage, and which prevent those effects which always 
follow a deviation, namely, the discharge of the insurer from his 
U)D tract ; it will be proper to observe that it is not meant to in- 
linuate that other circumstances may not frequently happen, which 
nil have precisely the same consequences. For wherever a ship 
Iocs that which is for the general benefit of all parties concerned, 
he act is as much within the intention and spirit of the policy, and 
onsequently as much protected by it, as if expressed in terms.^ 
Lnd therefore, in all cases, in order to determine whether a diver- 
ion from the direct course of the voyage is such a deviation as in Voyage of 
iw vacates the policy, it will be proper to attend to the motives, neccwity, 
nd, and consequences of the act, as the true criterion of judgment. ™"^** 
f any of the circumstances above stated do really and bond fide 
ccur so as to render a deviation absolutely necessary, the ship 
lust pursue such voyage of necessity in the direct course and in 
[le shortest time possible, otherwise the underwriters will be dis- 
barged. Because a voyage superadded by necessity ought to be 
ubject to the same qualifications, and entitled only to the same 
ort of latitude as the original voyage, it having become by opera- 
ion of law, a part, as it were, of that original voyage.*^ Again, 
rhenever the excuse of necessity is set up, it must satisfactorily 
ppear that every proper precaution was taken by the assured, and 
hat there was no default on his part.*^ 

But though an actual deviation from the voyage insured is thus A deviation 
itsl to the contract of insurance ; yet a deviation merely intended, only intend* 
lut never carried into effect, is considered as no deviation, and the ®^* 
nsurer continues liable. This has been frequently so decided. 
Thus, in The case of an insurance from Carolina to Lisbon, and at 
nd from thence to Bristol, it appeared that the captain had taken in 
alt. which he was to deliver at Falmouth before he went to Bristol j 
mt the ship was taken in the direct road to both, and before she 
jame to the point, where she would have turned off to Falmouth. 
t was held that the insurer was liable, for it is but an intention to 
leviate, and that was held not sufficient to discharge the under- 
ivriter.* In the case of Carter v. the R, Exch, Ass. Co., where the 
nsurance was from Honduras to London, and a consignment to 
Amsterdam, a loss happened before she came to the dividing point 
between the two voyages, for which the insurers were held liable 
to pay.^ The doctrine laid down in these cases has since been f r 

• Vallance v. Dewar, 1 Camp. 503. •* Woolf ». Claggett, 3 Esp. 257. 

* Bond V, Nutt, Cowp. 601. « Foster v. Wilmer, 2 Stra. 1249. 
<= Lavabre v. Walter, Dougl. 271. ^ lb. 
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Park (M /•- quently recognized in subsequent decisions, and particularly by Ld. 
suranee. Mansfield in the case of Thelluson v. Ferguson.*' The insurance 
was from Guadaloupe to Havre, and by the depositions it appeared 
that the ship sailed for Havre, and was always intended for Havre, 
but was directed to keep in the course of Brest for safety. One of 
the grounds of defence was, that the ship never sailed from G. to H. 
but on a voyage from G. to B. : Ld. Mansfield, in answer said, 
** the voyage to B. was, at most, but an intended deviation, not 
carried into effect." If, however, it can be made appear by evi- 
dence, that it never was intended nor came within the contempla- 
tion of the parties to sail upon the voyage insured ; if all the ship's 
papers and documents be made out for a different place from that 
described in the policy, the insurer is discharged from all degree of 
responsibility, even though the loss should happen before the divid- 
ing point of the two voyages. This distinction was very properly 
taken by the court of K. B. in the case of Wooldridge v. Boydell, 
and by that distinction they admitted the general doctrine, with 
respect to the intention to deviate, in its fullest extent.*^ 

If a ship be insured from a day certain from A. to B. and before 
the day sail on a different voyage from that insured, the assured 
cannot recover, even though the ship afterwards fall into the course 
of the voyage insured, and be lost after the day on which the policy 
was to have attached.*^ From the proposition just established, 
namely, that a mere intention to deviate will not vacate the policy, 
it follows as an immediate consequence, that whatever damage 
is sustained before actual deviation will fall upon the underwriters. 
Thus it was held by Ld. Ch. J. Holt,** who said that if a policy 
of insurance be made to beg^n from the departure of the ship from 
England until, &c., and after the departure a damage happens, &c., 
and then the ship deviates ; though the policy is discharged from 
the time of the deviation, yet for the damages sustained before the 
deviation the insurers shall make satisfaction to the insured. 

^aet Ibr ihe Subject to the rules already advanced, deviation or not is a ques- 

j"'y» tion of fact, to be decided according to the circumstances of the 

case.® 

Premium. In cases of deviation, the premium is not to be returned ; because 
the risk being commenced, the underwriter is entitled to retain it : 
but of this more will be said in a subsequent chapter. 

» Dougl. 346. and see Way v. Moligliani, 2 T. R. 30; 

*» Dougl. 10. Middlewood v, Blakes, 7 lb. 162. 
c Way V, Modigliani, 2 T. R. 30. « See Dougl. 758; Anon. Loflft 421; 

' Green o. Young, 2 Ld. Raym. 840; Langham v. Allnutt. 4 Taunt. 511. 
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In the two preceding chapters we have seen the effect which the 
noQ-ohservance of implied conditions has upon the contract of in- 
Borance ; we shall now proceed to consider the nature of warranties ; 
their various kinds ; and how far they must he complied with on 
the part of the insured, in order to render the contract hinding be- 
tween the parties. A warranty in a policy of insurance is a condition, Wluit. 
or a contingency, that a certain thing shall be done, or happen, and 
QDless that is performed, the warrantor has no right of action on 
the policy.* It is perfectly immaterial for what view the warranty 
is iDtroduced, or whether the party had any view at all ; but being 
once inserted, it becomes a binding condition on the insured : and 
unless he can show that he has literally fulfilled it, or that it was 
performed, the contract is the same as if it had never existed. We 
have already seen that the breach of an implied condition is sufficient 
to avoid the policy ; H fortiori, therefore, the effect must be the 
same where the condition is express, and not liable to misrepresen- 
tation or error, because it makes a part of the written contract. 
To say that the underwriter should answer for a loss, notwithstand- 
ing the other party has failed in his engagements, would be to 
make a different rule, in this species of contract, from that which 
subsists in every other ; although this, of all other contracts depends 
most upon the strictest attention to the purest rules of equity and 
good faitb. Indeed the obligation to a strict performance of all 
promises and conditions in every species of contract may be de- 
duced, as has been truly observed by an elegant moral writer, from 
the necessity of such a conduct to the well-being or the existence 
of human society.** We have said that a warranty must be strictly 
and literally performed ; and therefore whether the thing, warranted 
to be done, be or be not essential to the security of the ship ; or Materiality 
whether the loss do or do not happen, on account of the breach of ®^' 
the warranty, still the insured has no ren^edy ; because he himself 
bas not performed his part of the contract, and if he did not mean 
to perform, he ought not to have bound himself by such a condi- 
tion. And though the condition broken be not, perhaps, a material 
one. yet the justice of the law is evident from this consideration, 
that it is absolutely necessary to have one rule of decision ; and that 
it is much better to say, that warranties shall in all cases be strictly 
complied with, than to leave it in the breast of a judge or jury to 
^ay. that, in one case it shall, and in another it shall not. The 
^ery meaning of a warranty is to preclude all inquiries into the 
Materiality or the substantial performance of it :^ and, although. 



* De Hahn «. Hartley, 1, T. R. 343; 
Glaholm r. Hays, 2 Scott, N. C. 
^82; OlUve V. Booker, 1 Exch. 423; and 
•e« Elliott ». Von Glehn, 13 Q. B. 632. 



b Paley's Mor. PhiL 
^ Goram v. Sweeting, 2 Wms. Saimd. 
201a. 
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Park on In- sometimes partial inconveDiences may arise from such a rule, yet, 
***^'^' upon the whole, it will certainly produce public salutary eflects. 
The insured is bound not to draw the underwriter into error, by 
false declarations respecting those things about which the contract 
is made. Debet pnestare rem ita esse ut qfirmavU.'' Whether the 
words used amount to a warranty, or to a representation only, 
depends in each case upon the intention of the parties, to be col- 
lected from the terms of the agreement itself, and from the subject- 
matter to which it relates.** But as a warranty must be strictly 
complied with in favour of the underwriter, and against the in- 
sured, equal justice demands, and the true meaning of the con- 
tract of insurance requires, that if a strict and literal compliance 
with the warranty will support the demand of the insured, the 
decision ought to be in his favour, especially when by such a deci- 
sion all the words in the policy will have their full operation. In 
an action on a policy on goods, dated 9th Dec, 1784, lost or not 
lost, warranted well this 9th day of Dec, 1784: it appeared that 
the warranty was at the foot of the policy ; that the policy was 
underwritten between the hours of one and three in the afternoon of 
the 9th of Dec. ; that the ship was well at six o'clock in the morning, 
but was lost at eight o'clock the same morning.^ Upon a motion to 
set aside a nonsuit which had been entered, Ld« Kenyon, Ch. Just., 
Ashhurst, BuUer, and Grose, Just., were clearly of opinion that 
the warranty was sufficiently complied with, if the ship were well at 
any time that day ; that the nature of a warranty goes to determine 
the question ; for as it is a matter of indifference whether the thing 
warranted be, or be not material, and yet must be literally com- 
plied with ; stiU if it be complied with, that is enough that there 
was good reason for inserting these words, because they protected 
the underwriter from losses before that day, to which he wonld 
otherwise have been liable, as the policy was on goods from the 
lading : and thus, too, the words lost or not lost have also their 
operation. 

This being the case, it follows, as a necessary consequence, that it 

Cause of is very immaterial to what cause the non-compliance is to be attri' 

non-compli- buted ; for if the fact be, that the warranty was not complied with, 

•nee. though perhaps for the best reasons, the policy has no effect. The 

contingency has not happened ; and therefore the party interested 

has a right to say, that there is no contract between them. Upon 

this account it is, that if a ship be warranted to sail on or before the 

1st of Aug., and she be prevented by any accident from sailing till 

the 2nd of Aug., as by the sudden want of any necessary repair, or 

by the appearance of an enemy at the mouth of the port, the captain 

would do right not to sail; but there would be an end of the 

policy. 

* Goram v. Sweeting, 2 Wms. Saund. OUive v. Booker, 1 Exch. 423. 

201 ; Pothi^r, Tr. du Contrat d'Ass. p. « Blackburn v. Cockill, 8 Term. R- 

.197. 360* 

b Glaholm v. HaySj 2 Sc. N. C* 482; 
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In this strict and literal compliance with the terms of the war- Ch. XVIII. - 
ranty consists the difference between a warranty and a represen- \^amiity 
tation.* Of this distinction something was said in a preceding and repre- 
chapter :** it is sufficient now to observe, that a warranty, as part of sentation. 
the agreement and a condition on which it was made, must be 
strictly complied with ; whereas a representation need only be per- 
formed in substance. In a warranty, the person making it takes 
the risk of its truth or falsehood upon himself; in a representation, 
if the insured assert that to be true, which he either knows to be 
false, or about which he knows nothing, the policy is void on 
accouDt of fraud. But a representation, made without fraud> if not 
false in a material point, or if it be substantially, though not lite- 
rally fulfilled, does not vitiate the policy.*^ But as representations 
were very often made in writing, by way of instructions for effect- 
ing a policy, it became necessary to specify what written declara- 
tions should be deemed warranties, and what representations. It 
was therefore, by several decisions of the courts, held to be law, 
that in order to make written instructions valid and binding as a 
warranty, they must appear on the face of the instrument itself by 
which the contract of insurance is effected.^ Even though a written 
paper be wrapt up in the policy, when it is brought to the under- 
writers to subscribe, and shown to them at that time; or even 
though it be wafered to the policy at the time of subscribing, still 
it is not in either case a warranty, or to be considered as part of the 
policy itself, but only as a representation.^ A warranty, written in 
the margin of the policy, is equally binding, and subject to the same 
strict rule of construction, as if inserted in the body of the policy 
itself.' 

Having stated those rules which apply to warranties in general, 
it will now be proper to consider the several kinds of warranties, 
and those principles which are peculiar to each species, confirmed 
by decisions of the courts. It would be endless to enumerate the 
various warranties that are to be found in policies ; because they 
most frequently, and for the most part do, depend upon the parti** 
enlar circumstances of each case ; such as the number of men, of Inttancet. 
guns, being copper sheathed, &c. But those which most frequently 
occur in our books of reports, and upon which the greatest ques- 
tions have arisen, may be reduced to three classes : warranty as to 
the time of sailing ; warranty as to convoy ; and warranty of neu- 
trality. Of each of these we shall treat ; observing, in the first 
place, that those rules which are applicable to warranty in general, 
must necessarily also apply to each of these individually. 

1st. As to the time of sailing. In most voyages the time at which 
they are to commence is a material circumstance ; because in every 

' 2 Wms. Saund. 20 L n.; Bize v. Fletcher, lb. 

^ Ante, p. 66. ' Bean v. Stupart, Dougl. 10; Ken- 

•^ lb.; Pawson v. Watson, Cowp. 785. von v. Bertbon, Dougl. p. 1*2, n. (4)j 

^ lb. Cowp. 790. be Hahn v. Hartley, 1 T» R. 343. 
* Pawson V. Bamevelt, Dougl. p. 12, 
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JPmrk <m Im- country there are some seasons when navigation is much more dan- 
. gerous than at others, owing to periodical winds, monsoons, and 
various other causes. Indeed, we have seen that a man having once 
warranted to sail on a particular day, whether the risk may be, in 
fact, materially altered or not hy a hreach of that warranty, the un- 
derwriter is no longer answerahle. But this strict adherence to the 
very day specified must have arisen from the principle just stated; 
for if a latitude of one day were given, why not extend it further? 
It has, therefore, been held that when a ship has been warranted to 
sail on a particular day, though the ship be delayed for the best and 
wisest reasons, or even though she be detained by force, the war- 
ranty has not been complied with, and the insurer is discharged 
from his contract.^ 

But the necessity of a punctual adherence to the day on which 
the ship is warranted to sail by the policy is not peculiar to the law 
of England ; for we find that foreign writers declare that the same 
rule is universally adopted.** If, say they, the owner of the ship or 
goods has said in the policy that he will be ready to sail at a par* 
ticular time, at which, perhaps, the navigation may be less dan- 
gerous, and on this account the insurer is more easily induced to 
underwrite the policy, and he afterwards delay the time of sailing, 
and the ship and goods perish, the underwriter is not bound, for he 
who neglects to depart at the appointed time must, if he sail at a 
subsequent period, do it entirely at his own risk. If the warranty 
be to sail after a specific day, and the ship sail before, the policy is 
equally avoided as in the former case, because the terms of the war- 
ranty are as much departed from in the one case as in the other. 
On the 8th Dec, 1777, a policy was underwritten by the defendant 
on goods in a French ship, Le Comte de Trebon, '*at and from 
Martinico to Havre de Grace, with liberty to touch at Guadalonpe ; 
warranted to sail after the 12th of Jan., and on or before the Ut of 
Aug., 1778."*^ The insurance was made by the plaintiff on account | 
of J. and Co., of Havre de Grace, owners of the ship and cargo, at 
which time it was not known whether she would load at Martinico 
or Guadaloupe, they having goods at both places ; the policy was 
therefore intended to cover the risk from both or either of them. 
The ship having finished her outward voyage at M., sailed from 
thence on the 6th of Nov., 1777, for G., where she took in her 
whole loading without returning to M., which the captain intended 
to do, had he not got a complete cargo at G., from whence she 
sailed on the 26th of June, 1778, and was taken on the Srd of Sept 
The plaintiff demanded payment of the loss from the underwriters, 
which being refused he brought actions against them for the reco- 
very thereof. This cause came on to be tried at Guildhall, before 
Mr. Just. BuUer, when the defendant's objections were that, accord- 

» Hore «. Whitmore, Cowp. 784; »» Roccus, Not. 38. 

Gkholm «. Hays, 2 Scott, N. C. 471 ; *= Vezian v. Grant, before BuUer J. 

OUivetJ. Booker, 1 Exch. 423; CoUedge Guildhall, East Vac. 1779. 
t).Hartz,6Ib.211. 
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ingto the words of the policy, the voyage was to commence from M., Ch.XVIII. 
and not from G., and that the warranty of the time of sailing was 
not complied with, the ship having sailed from M. hefore the 12th 
of Jan., 1778, to wit, on the 6th of Nov., 1777. The jury, under 
the direction of the learned judge, were of that opinion, and accord- 
ingly found a verdict for the defendant. But when a ship is war- 
ranted to sail on or before a particular day, if she sail from her port 
of loading with all her cargo and clearances on board, to the usual 
place of rendezvous at another part of the same island, merely for 
the mke of joining convoy, it is a compliance with the warranty, 
though she be afterwards detained there by an embargo beyond tiie 
day.* 

A warranty to sail, without the word from^ is not complied with 
by the vessel's raising her anchor, getting under sail, and moving 
onwards, unless, at the time of the performance of these acts, she 
has everything ready for the performance of the voyage, and such 
acts are done as the commencement of it, nothing remaining to be 
done afterwards.^ So a warranty to depart before a certain day 
does not mean merely to break ground, but fairly to set out on the 
voyage. Therefore, when a ship in complete sea- readiness weighed 
anchor, with some little prospect of unfavourable weather, but in 
half an hour was beaten back, and came to anchor within the bar, 
half a mile nearer to the sea than the place of landing ; held, not a 
departure within the meaning of the warranty.^ In insurances at 
and from London, warranted to depart on or before a particular 
day, it has long been a question what shall be a departure from 
the port of London ; or, rather, what is the port of London ? and it 
is singular that this point has never been judicially determined. 
On the one hand, it is said that the moment a ship is cleared out 
at the Custom House and has all her cargo on board, if she quit her 
moorings in the river on or before the day warranted, that the war- 
ranty is complied with. On the other side, it is contended, and 
with great appearance of reason, that a ship is not ready for sea 
till she has got her Custom House cocket on board, which is the 
final clearance, and which she cannot have till she arrive at Graves- 
end ; that till this cocket is received, the ship dare not proceed to 
sea under a penalty, and till then is not entitled to the drawbacks, 
and that Gravesend is always considered as the limits of the Port of 
London, and unless the ship sail from thence on or before the day 
limited, there is no inception of the voyage, and the policy is for- 
feited. In a N. P. case, the R. Exch. Ass. Co. resisted a demand 
made upon them, in order to try this great question; but as it 
appeared from the evidence of the log-book that the ship did not, 
in truth, break ground till after the day named in the warranty, the 

» Bond f?. Nutt, Cowp. 608; Thellu- 466; Lang r. Anderdon, 3 B. & C.499; 

Bon v. Feiguson, Doug. 346; Thelluson Pettigrew v. Pringle, 3 B. & Ad. 520; 

p. Stapley, 2 Park Ins. 7th Edit. 494; Graham v. Barras, 5 lb. 1016. 
Earle v Harris, lb. <= Moir v. R. E. Ass. Co. 6 Tauntl 

^ Ridsdale v, Newnham, 3 M. & S. 240; Colledge v, Hartz, 6 Exch. 209. 
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Park on Jn^ plaintiff was nonsuited, and the question remains undecided.* 
*'^*^' But the C. B. held in Williams v. Marshall that a ship did not 
export from the Port of London, on clearing at the Custom House in 
London, nor until she cleared at Gravesend.** 
Convoy, The second species of warranty, which most frequently occurs in 

insurances, is that of sailing under the protection of convoy,^ that is, 
certain ships of force appointed by Government, in time of war, to 
sail with merchantmen from their port of discharge to the place of 
their destination. When the nature of a convoy is considered, it is 
highly reasonable that the policy should be forfeited, if the insured 
fail to comply with so material a condition, because the risk, which 
the underwriter takes upon himself, is very considerably increased* 
in time of war, by the want of convoy. Accordingly, by the laws of 
this, and of all other maritime powers, if the insured warrant that 
the vessel shall depart with convoy, and it do not, the policy is 
defeated, and the underwriter is not responsible.** We have already 
seen that every warranty must be strictly and literally complied 
with, and that a liberal and substantial performance merely will not 
be sufficient. Hence, in a warranty to sail with convoy, it becomes 
material to consider what shall be deemed a convoy within such a 
condition. Upon this point it has been solemnly settled by the 
Court of K. B., Mr. J. Willes excepted, who differed from the 
other learned judges upon that occasion, that it is not every single 
roan of war which chooses to take a merchant ship under its protec- 
tion, that will constitute such a convoy as a warranty means ; but it 
must be a naval force under the command of a person appointed by 
the government of the country to which they belong. The reason 
pf such a decision is wise, because Government must be supposed to 
be better informed of the designs and strength of the enemy, and 
what degree of force will be sufficient to repel their attempts. In 
the case in which these points were settled, it also became a ques- 
tion how far sailing orders from the commander-in-chief to the 
particular ship, or ships, were requisite to the constitution of a 
convoy. But it was not thought necessary to decide that point, 
although it seemed to be the opinion of the majority of the judges 
that they were not absolutely essential.* 

Although the decisions of the Court of K. B. require no additional 
authority to support them, yet it will be proper, merely by way 
of illustration, to point out to the reader in what cases the opinions 
of foreign writers agree with the determinations of the English 
courts of justice. M. D*Emerigon, a very distinguished French 
writer upon this branch of jurisprudence, puts this case -J — •* On 
Foreign ftvoit fait des assurances sur un navire, de sortie de Marseille jusqa' 
jniiita. aux D^troits de Gibraltar, et dans la police il etoit dit que le navire 
partiroit de Marseille sous Tescorte d'un batiment de roi ; autre- 

*' Rogers v. R. Exch. Ass. Co. Sit. in ^ \ Emerigon, Trait6 des Ass. 164. 

C.P.afterMich. 1787, before Ld. Lough- « Hibbert u. Pigou, Park Ins. 498, 

borough. 7th Edit. 

• ^ 2 Marsh. 92. ^ 1 Emerigon, p. 171. 

« Postl. Diet. tit. Convoy. 
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t, assurance nulle. Une frigate, charg^e de munitions de Ch XVIII* 
re pour Algesiras, se trouvoit k TEstaque. Le navire assur^ 
k ]a voile sous les auspices de cette frigate, qui lui accorda 
action, et qui partit en m^me temps. Consult^ sur ce cas, 
IS d'avis que si le navire ^toit pris par les ennemis, les assureurs 
ent fond^s k refuser le pavement de la perte ; car autre chose 
I'^tre sous Tescorte d'un batiment de roi, et autre chose est de 
^uer simplement sous ses auspices." 

convoy appointed by the admiral commanding in chief upon a 
)n abroad is a convoy appointed by Government. Whether the 
do or do not happen on account of the breach of the warranty, ♦ 

the policy is forfeited ; for in Hibbert v. Pigou, the ship insured 
hed in a storm long after she had joined the regular convoy ; 
consequently, the loss did not happen on account of the breach 
le condition. Having seen what shall be deemed a convoy, let 
roceed to consider what shall be a departure with convoy, within 
neaning of a warranty to depart with convoy. The rule on this 
t is short and clear, that such a warranty implies that the ship 
go with convoy from the ustial place of rendezvous at which the 
) have been accustomed to assemble, as Spithead or the Downs 
he port of London, and Bluefields for all the ports in Jamaica, 
from the particular port to such usual place of convoy, the ship 
otected by the policy.* Upon this kind of warranty it is to he 
rved that although the words commonly used are to depart with 
}y, or to sail with convoy, yet they extend to sailing with convoy 
tghout the whole of the voyage, as much as if those words were 
ted.** Indeed^ to suppose the contrary would introduce an infinite Place of 
ity of frauds, as a ship would sail out of harbour with the convoy, rendexvoni. 
inne with it for an hour or two, then leave it, and run every 
at the risk of the underwriter. If. therefore, the convoy is only 
) a part of the way, that is not a compliance with the warranty, 
the insurer is discharged from his engagements.^ But although 
8 been thus settled that a ship must depart with convoy for the 
e of the voyage, yet an unforeseen separation is an accident, to 
h the underwriter is liable.^ It is the law of reason and common 
J ; for it would be the height of injustice and cruelty to heap 
)rtune upon misfortune, and to say that because a ship has been 
•ated from her convoy by stress of weather, or the fury of the 
ents, that the insured shall suffer still greater misery, by being 
ived of that indemnity which he had secured to himself by pay- 
i sufficient and adequate premium. The law of England does 
olerate such principles ; and the first decision upon the subject 
such that it never has been departed from in any instance.^ Even 
e the ship has by tempestuous weather been prevented from 
ng the convoy at all, at least of receiving the orders of the corn- 
ier of the ships of war, if she do everything in her power to 

iCthnlier's Case, 2 Salk, 443; Gor- Lilly v. Ewer. Doug. 72. 
. Morley, 2 Stra. 1265. <* 1 Emerigon, 166. 

! Salk, 443. • Jeffery t>, Legendia, suprh. 

effireys v. Legendra, 3 Ley. 320 ; 
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Park o» Inr effect it, it shall be deemed a sailing with convoy, within the term^ 
iurance, ©f the warranty.* But it is evident from all that has been said, that 
if there be an opportunity of convoy, if the convoy throw out re- 
peated signals to join, and by the negligence and delay of the captaia 
of the insured ship the opportunity be lost, the warranty to depart 
with convoy is not complied with, and the underwriter is discharged. 
Thus, in an action on a policy of insurance tried before Ld. Mansfield,^ 
the plaintiff was nonsuited, there being a warranty to depart with 
convoy ; and it appearing from the evidence that the commodore of 
^ the convoy had made signals for sailing from Spithead to St. Helens 

^ the night before, and had made repeated signals the next raorniDg, 

from seven o'clock till twelve, notwithstanding which the ship insured 
had neglected to sail with him, and did not sail till two hours after, 
in consequence of which she was taken by a privateer. 
Neutral The third and last species of warranty which falls under our con- 

property, sideration is that of neutrality, or that the ship or goods insured are 
neutral property. This condition is very different from either of the 
two former, for if this warranty be not complied with, the contract 
is not merely avoided for a breach of the warranty, but it is abso- 
lutely void, ah initio, on account of fraud. This ground was entered 
upon in the chapter of fraud ; and the principle on which the diffe- 
rence turns is this. A man may warrant that his ship shall sail with 
convoy, and if that condition be not complied with it is not his fault, 
because it depends upon the acts of other men ; but still he is the 
sufferer, for he loses the benefit of his contract. So, also* if he 
warrant to sail on a particular day and do not, he is guilty of no 
crime, for that was a circumstance the performance of which de- 
pended on a thousand accidents, such as wind, weather, repair, &c.; 
but as he had expressly undertaken, he loses the effect of his policy 
by non compliance. But in neither of these cases, as I have said, 
is the insured, making such a warranty, guilty of any offence. Not 
so with him who warrants property to be neutral. That is a fact 
which, at the time of insuring, must be within his own knowledge, 
and if he assert it to be neutral, knowing it to be otherwise, he is 
guilty of a wilful and deliberate falsehood, and incurs moral turpitudfc 
In such a case, therefore, the contract between the parties is abso- 
lutely null and void to all intents and purposes.*' If, however, the 
ship and property are neutral at the time when the risk commences, 
this is a sufficient compliance with a warranty of neutral property ; 
because it is impossible for the insured to be answerable for the con- 
sequences of a war breaking out during the voyage. The insurer 
takes upon himself the risk of peace or war ; they are public events, 
equally known to both parties.^ 

Having seen what shall be deemed a compliance with a warranty 
asserting that the property insured is neutral, and having also con- 
•sidered what effect the breach of such a warranty has upon the con- 
tract of insurance, it may be proper to observe, before this chapter 

» Victoria V. Cleave, 2 Stra. 1250. ^ Eden v. Parkinson, Dougl. 732; 

* Taylor r. WoodneBs, 2 SPark Ins. Saloucci v, Johnson, and Fyson «. Gur- 

7th Edit 510. ney, 3 T. R. 477. 
« Woohner v.Muilman, 1 Bl. Rep. 427. 
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is closed^ haw far our courts of law hold the sentences of foreign courts Ch, XIX. 
to l^e conciusive evidence that the property was not neutral, so as to 
discharge t}ie underwriters. The genersd rule upon the subject is Sentence of 
weU, known that the sentence of a foreign Court of Admiralty of »^°''«»fl^ 
competent jurisdiction is binding upon all parties and in all countries, ^^ ^^^ 
88 to the fact on which such condemnation proceeded, where such cluBi?e. 
fact appears on the face of the sentence free from doubt and ambi- 
gaity. But it is, at the same time, as well established that, in order 
to conclude the parties from contesting the ground of condemnation 
in an English court of justice, such ground must appear clearly on 
the face of the sentence.*^ 



CHAPTER XIX. 

RETURN OF PRBMIUM. 



Raving in several chapters spoken fully of the various cases, in 
which policies of insurance are either absolutely void, or are 
rendered of no effect by the failure of the insured in the performance 
of some of those conditions which he had taken upon himself: the 
next object of our inquiry will be, in what cases, and under what 
cffcumstances, there shall be a return of premium. 

In all countries in which insurances have been known, it has 

been a custom coeval with the contract itself, that where property 

has been insured to a larger amount than the real value, the insurer 

shall return the overplus premium : or if it happen that goods are 

insured to come in certain ships from abroad, but are not in fact 

shipped, the premium shall be returned.'* If the ship be arrived 

before the policy is made, and the underwriter is acquainted with 

the arrival, but the insured is not, it should seem the latter will be 

entitled to have his premium restored on the ground of fraud. But 

if both parties be ignorant of the arrival, and the policy be (as it 

Qsaally is) lost or not lost, 1 think in that case the underwriter 

should retain ; because, under such a policy, if the ship had been 

lost at the time of subscribing, he would have been liable to pay the 

amount of his subscription. The parties themselves frequently 

insert clauses in the policy, stating, that upon the happening of a 

certain event there shall be a return of premium. These clauses 

have a binding operation upon the parties ; and the construction of 

them is a matter for the court, and not for the jury, to determine. 

* Dalgleish v, Hodson, 1 Bing, 504, ^ Loccenius de Jure Marit. 1. 2, c. 5, 

2 Smith's L. C. 452, where all the cases s. 8 ; Code de Commerce, liv. 2, tit. 2, s. 

ire collected and commented on with the 2; Fisk v, Masterman, 8 M. & W. 169. 
luthor^s characteristic perspicuity. 
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Park on In- In short, if the ship, or property insured, was never brought 

suranoe. the terms of the written contract, so that the insurer never h 

any risk, the premium roust be returned.* The principle, upon 

the whole of this doctrine depends, is simple and plain, adi 

of no doubt or ambiguity. The risk or peril is the considerat 

Principle, which the premium is to be paid : if the risk be not run, th 
sideration for the premium fails ; and equity implies a cod 
that the insurer should receive the price of running a risk 
fact, he runs any. It is just like the contract of bargain an( 
for if the thing sold be not delivered, the party who agreed 1 
is not liable to pay. Thus, to whatever cause it be owing tl 
risk is not run, as the money was put into the hands of the i: 
merely for the risk of indemnifying the insured, the purpose 
failed, he cannot have a right to retain the sura so depositee 
special cause.** This is well exemplified by the cases of Oom v. . 
and Furtado v. Rogers^ In the latter, the insurance was e 
before the commencement of hostilities ; and therefore, tl 
having once attached, there could be no return of premiui 
the former, the risk never attached, for the insurance was e 
after. But as the party effecting the insurance, in the forme 
had no knowledge then of the commencement of hostilities by 
against Great Britain, he was held entitled to a return of tl 
mium. Indeed, as a general rule, if the insurance be illegal 
cover a trading with the enemy, a smuggling transaction, in 
tion of the Navigation Acts, or the like, the assured cannot i 
the premium.® But the contract of insurance may be cont 
law, and yet a return of the premium will be adjudged, the 
say, if the party effecting the insurance be not in pari delid 
the insured; if he be then ignorant of the facts constitut 
illegality ; or if no contravention of the law be meditated I 
of the contracting parties.^ 

When the policy is void, merely because the insurance is 
upon a subject matter not insurable ; as, for instance, upon 
advanced to the captain abroad, the assured may recover tl 
mium .8 A material misstatement or concealment vitiates th 
tract ; but, whether there is to be a return of the premium < 

In case of depends upon the existence or non-existence of fraud. If nc 

fraud. dulent, the premium must be returned ; if fraudulent, not> 

case of Gladstone v. King,^ (a case very difficult to understan 
concealment of a material fact operated as an exception out 



» Simond «. Poydell, Dougl. 255; Morck ©. Abel, 3 B. & P. 3 

Aguilarw. Rodgers, 7 T. R. 421 ; Audley bock v. Potts, 7 East, 449. 
V. Duff, 2 B. & P. Ill; Kellner v, Le ' Henry v. Staniforth, 4 Cai 

Mesurier, 4 East, 396 ; and see Morrell In Shiffner v. Gordon, 12 Ei 

V. Frith, 3 M. & W. 404. the illegality was known; and s 

•> Pothier, n. 179; 3 Burr, 1240; Ey. Tit. monet/ had and received. 
Roccus, Not. 88; Cowp. 668; Martin « Siffken v. AUnutt, 1 M. & 

V. Sitwell, 1 Show. 156. *» Anderson r. Thornton, '< 

« 12 East, 225. 427 ; Southall v. Rigg, Forman v, 

<» 3 B. & P. 201. 20 L. J. (C. P.) 145. 

« Van4yck v. Hewitt, 1 East, 96; « 1 M. fie S. 37. 
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policy, and as it did not avoid the policy, the preminm could not be Ch. XIX* 
recovered. The famous ordinances of Lewis the XlVth declare, that 
if the voyage is entirely broken np before the departure of the ship, 
even by the act of the insured, the insurance shall be void, and the 
underwriter shall return the premium, reserving one half per cent. 
hr his trouble.* This article affords scope to Valin, the very 
learned commentator upon these ordinances, to point out the ad- 
vantages whidi the insured enjoys above the insurer, in being thus 
able to put an end to the contract, even after it is signed, which the 
nnderwriter can by no means effect.** Indeed, when we consider that 
the premium is nothing more than the price of the perils which the 
underwriters ought to run ; and that the obligation to pay the pre- 
miam contains this tacit condition, " I will pay if the insurers run 
the risk ;" it is perfectly consistent vnth that principle, that when 
the risk if not run, whatever be the cause, the premium is not due 
to the insurers,*' Accordingly, in England, it has always been the 
custom, when the policy is cancelled, to return the premium, de- 
ducting one half per cent.** Some of the statutes for preventing the 
exportation of wool and other staple commodities of the kingdom, 
and which, in order more effectually to prevent such exportations, 
declared policies of insurance on those articles to be null and void, 
enacted that the premium should not be restored to the insured.* So, 
when a policy is void, being made without interest, contrary to the 
19 Geo. 2, if the ship has arrived safe, the court will not allow the 
insured to recover back the premium ; according to the old rule of 
law, in pari delicto potior est conditio possidentis J 

From the various cases upon the subject of return of premium, as Oeneral 
well as from all that has already been said, it will appear, that in nilea. 
the English law there are two general rules established, which govern 
almost all cases. The first is, that where the risk has not been run, 
whether that circumstance was owing to the fault, the pleasure, or 
will of the insured, or to any other cause, the premium shall be re- 
turned. Another rule is, that if the risk has once commenced, there 
shall be no apportionment or return of premium afterwards. Hence, 
in cases of deviation, though the underwriter is discharged from his 
engagement ; yet the risk being once commenced, he is entitled to 
retain tbe premium. Though these rules are so plain and simple, 
that they seem to preclude all possibility of doubt or contention ; yet 
there are few points in the law of insurance, which have given rise 
to a greater number of causes than those which relate to the subject 
of this chapter. It ought, however, to be acknowledged, that less 
litigation has taken place in those instances where the v\rhole of the 
premium is either to be retained or restored, than in those, where, 
from the nature of the agreement between the parties, or the nature 
of the voyage, the contract becomes divisible, and the court can say, 
*' a part of the premium shall be retained for the risk run, and part 

• 2 Eraerigon, 153; Ord. of Law. 14 * Molloy, 1. 2, c. 7, 8. 12. 

tit. Asa. art. 37; Code de Commerce, • 12 Geo. 2, c. 21. 

Ht. 2, tit. 2, s. 2. f Andree v. Fletcher, 3 T. R. 266; 

^ 2 Val. 93. Lowry v. Bourdieu, Dougl. 468. 

« Pothier, No. 79. 
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Piirkon In- shall be returned as the risk has never commenced/' This seems 
surance, iq ^^ a refinement upon the rules just established; but it must, at 
the same time, be admitted, that when it can be accomplished, it is 
a refinement perfectly consistent with equity and good conscience. 
The one rule has provided, that if the risk be once begun, there 
shall be no return : but the other rule has said, and equity has also 
said, that a roan shall not be paid for a risk which he has never 
incurred ; from whence the deduction is easy and natural, that if 
there are two distinct points of time, or, in efiect, two voyages 
either in the contemplation of the parties or by the usage of trade, 
and only one of the two voyages was made, the premium shall 
be returned on the other, although both are contained in one 
Contract policy.^ But this principle cannot be applied to one like the follow- 
enHre, jng : — an insurance for 12 mos. at 9/. per cent.; and because the 

ship was captured within 2 mos. after the contract was made, a 
return of premium was demanded. But the contract in this case 
was entire ; the premium was a gross sum stipulated and paid for 
12 mos., and the parties, when they made the contract, had no 
intention or thought of a subsequent division or apportionment.'' 
The two cases last cited were insurances upon time : but from the 
principles laid down in them, and in the former case of Stevenson 
v. Snow, it seems perfectly clear, that when the contract is entire, 
whether it be for a specified time, or a voyage, there shall be no 
apportionment or return, if the risk has once commenced. And 
therefore where the premium is entire in a policy on a voyage, 
where there is no contingency at any period, out or home, upon the 
happening or not happening of which the risk is to end, nor any 
usage established upon such voyages ; although there be several dis- 
tinct ports, at which the ship is to stop, yet the voyage is one, and 
no part of the premium shall be recoverable.*^ 
Over-insn- When several insurances have been efifected at different times, 
ranee* hut before the risk commences, and there is an over- insurance, it 

would seem, that the return is to be on all rateably.^ But where an 
insurance was efifected on the 1 2th of April, on a cargo of cotton ihet 
at sea, by five several policies at the rate of 50 guineas per cent. ; 
and on the 13th, news of the vessel's safety having arrived, a 
further insurance was bond fide efifected by six different policies at 
10 and 5 guineas per cent. The latter insurance, added to the 
former, exceeded in amount the value of the subject matter insured, 
but the former itself did not ; — Held, that the assured were entitled 
to a return of the premium on the amount of the over-insurance, 
to which the underwriters, who subscribed the policies of the 13th 
of April, were to contribute rateably, in proportion to the sums 
insured by them respectively (the amount of over-insurance to be 
ascertained by taking into account all the policies) ; but that no 
return of premium was to be made in respect of the policies effected 

* Stevenson r. Snow, 3 Burr, 1237. Long v, Allen, 2 Park Ins. 7th edit. 

*» Tyrie v. Fletcher, Cowp. 666; Lo- 590. 

raine v, Thomlinson, Dougl. 564. <* Marshall on Ins. 649, cited in Fisk 

« Bermon v, Woodbridge, Dougl. 751 ; t>, Masterman, 8 M. & W. 169. 
Meyer v, Gregson, Gale v, Machel, 
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on the 12th.* "I am aware (says Ld. Mansfield) that there are Chap. XX. 
great difficulties in the way of apportionments : and therefore the 
court has sometimes leaned against them. Bzit when an eapress 
uMge i» found hf the jury, the difficulty is cured." In the case 
before him, the jury found an usage to return the premimn, de- 
dncting ^ per cent.** 

In Boddinpton t. CastelU ^ (which was an action of assumpsit to 
recover a partial loss on a valued policy in goods on a voyage to a 
market : premium 60«. per cent., to return 2d«. 9d, if landed in the 
U. K.), the defendant pleaded a set off for premium. But hoth the Set off. 
Court of Q. B. and the Exch. Chamber held the plea had, as the 
action was for unliquidated damages. In the case lastly cited, the 
right to sue for a return of the premium was transferred to the hank- 
nipt s assignees ; but it was held that the bankrupt might sue in his 
own name, as trustee, for that cause of action in which he had no 
beneficial interest at the time of his bankruptcy. 



CHAPTER XX. 

PROCBEDINGS UPON POLICIES OF INSUBANCB. 

In the present chapter it is intended to point out in what manner 
and by what form of legal proceeding a man, who has insured pro- 
perty and has sustained a loss, is to recover against the underwriters 
upon the policy. The Court of Policies of Insurance erected in the 
time of Q, Eliz.y soon fell into disuse;** and since that period all 
questions of this nature have been decided by the usual mode of 
trial, known to the laws and constitution of this country, namely, 
the trial by jury in the courts of common law. Cases of this nature At law or 
are not the subject of inquiry even in a court of equity^ because the equity, 
demand is plainly a demand at law ; and the loss and damage sus- 
tained are as much the object of proof by witnesses, as any other 
species of damage whatever.® 

There may, it is true, be cases where an application to a court of 
equity on the part of the insured, is strictly proper, and will be 
entertained. For instance, if the trustee in a policy of insurance do 
ictually refuse his name to the cestui que trust in an action at law, 
;here may be some pretence for going into a court of equity, as Ld. 

a lb. ^ Lex Merc. Red. 4th edit. 292. 

«»'Loiiff «. Allen, 2 Park Ins. 7th « De Ghetoff t>. the L. A«8. 3 Brown's 

[lit 590. P. C. 525. 

c 1 E. & B. 879. 

-(-H 3 
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Park on Hardwicke has once observed.* Or, if, from a concurrence of cir- 
Jns urance. cumstances, the persons whose testimony is requisite to the deciaion 
of some disputed facts, reside abroad, the Court of Chancery will 
grant a commission to examine those witnesses. But it is not upon 
a mere general trust, or the loose suggestions of any of these facts, 
that this extraordinary interposition will take place.** There are 
also cases in which the insurers may go into equity, to obtain in- 
junctions to stay the proceedings against them at law, where the 
evidence of persons abroad is requisite for their defence ; in whieh 
situation they shall have a commission to examine witnesses abroad, 
and an injunction to stay proceedings at law in the mean time. 
Another ground for an application to a Court of Equity, is a sus- 
picion of fraud on the part of the insured, and of which I fear 
the chapter on fraud produces too many instances : in such cases the 
court will compel the party charged to make a full disclosure upon 
oath of all the circumstances that are within bis knowledge, and to 
deliver up all papers and documents that are at all material to the 
question. If the parties, by a clause in the policy, agree that in case 
of a dispute the amount shall be first of all referred to arbitration, 
that will be a sufficient bar to an action at law, provided no reference 
has been in fact made, nor is depending.^ 
Form of Having thus seen in what courts a"" party to a contract of in- 

action, surance may seek for redress, let us consider by what form of pro- 
ceeding that redress is to be obtained. Before the Common Law 
Procedure Acty 1852, it was necessary to inquire whether this policy 
was under seal or not, in order to determine whether the action was 
to be in covenant^ or debt^ or assumpsit. But as ihe/orms of action 
are by that act virtually abolished, the inquiry is this : is it a specialty 
or a simple contract ? not so much for the purposes of the declaration 
as to determine the character of the plea. There is no precedent of 
a declaration given in the act, but it is evident that the first thing 
which is necessary for the plaintiff to insert in his declaration, or 
state of the case, will be the policy itself, because that is the founda- 
tion of the whole. He should also state that it was signed by the 
Averments defendant. The next averment will be, that in consideration of the 
mdeclara- premium being paid, the defendant had undertaken to indemni^ 
against the losses specified in the policy. (We saw in the first 
chapter of this book, that the premium was the consideration upon 
which the whole contract rested; and that, by the custom, the 
receipt of the premium was acknowledged in the body of the policy.) 
It is then necessary for the plaintiff to allege the performance of 
all warranties, if any,^ that goods and merchandises were laden 
on board to the amount of the sum insured, and that the plain- 
tiff was interested therein at the time of the loss;® or if the in- 
surance be upon the ship, the insured's interest must, in the same, 

* 1 Atk. 547y 2 lb. 359. Where a * SeeHatchinsont;.Read,4Exch.76l. 
bankrupt may proceed at law as trastee, « Rhind v. Wilkinson, 2 Taunt 237. 
see Boddington v. Castelli, 1 E. & B. 879. Powles «. Innes, 11 M. & W. 12 dist.-, 

* Powles V. Innes, 11 M. & W. 13; Sutherland v, Pratt, 2 Dowl. N. S. 821; 
Chitty V. Selwin, 2 Atk. 359. on a policy on goods, lostornat lott. As 

« Avery v, Scott, and Scott v. Avery, to description of interest, see EUis t>. 
8 Ezch. 487. Lafone, 8 Exch. 546. . 
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, be averred. If it be made part of the policy that the Chap. XX> 

lone of the association of which defendant is a member are 

;he existence of them must be averred.*^ The next material 

Dt is, that the property insured was lost, and by what means 

« happened ; in stating which, the plaintiff must bring it with- 

of the perils insured against by the policy, but he must always 

according to the truth. Thus he ought to show, that it was Loss bow 

Is of the sea, by capture, by fire, by detention, by barratry, or alleged. 

the other perils mentioned in the policy.^ Where the loss 

m by barratry, the breach was thus assigned (the proceedings 

t that time in Latin) per fraudem et uegligentiam magistri 

epressa et submersa fuit, et totaliter perdita et amissa fuit ; 

vas insisted that this was not within the meaning of the word 

7, but the breach should have been express, that the ship was 

the barratry of the master. The Court were unanimously of 

that there was no occasion to aver the fact in the very words of 

icy ; but if the fact alleged came within the meaning of the 

n the policy it was sufficient. Barratry imports fraud, and he 

mmits fraud may properly be said to be guilty of a neglect, 

, a breach of duty. It is true that the practice at present, as 

reason to believe from precedents which I have seen settled 

ablest special pleaders, is to aver such a loss to have happened 

tarratry of the master or mariners. If the plaintiff in his de- Damages. 

n allege that a total loss has happened, and lay the damages 

I total loss, it shall be no bar to his recovery, though he can 

ove a partial loss; for in an action for damages merely, a 

ly always recover less but never more than the sum he has 

his declaration.*^ 

leg. Gen. Hil. T., 16 Vict., it is provided that ** in actions on Interest 

of assurance, the interest of the assured may be averred thus : howavcrrcd. 
L, B, C,and D [or some or one of them], were or was interested,* 
d it may also be averred * That the insurance was made for 

and benefit and on the account of the person or persons so 
ed.' " An attempt was once made to non-suit a plaintiff be- 
le declaration alleged that he had a smaller interest than he 
d in proof to have. But this attempt failed.^ It was an 
)n a policy of insurance, in which the declaration stated that 
ntiff was possessed of ^ of the ship on which the insurance 
de. It was proved that the plaintiff had purchased the whole 
; one period ; and as there was no evidence to show that 
since parted with any share of it, the counsel for the defen- 
sisted that the plaintiff had not proved his declaration, which 

him to have but one-third. Ld. Mansfield overruled the 
m, saying that this was prima facie sufficient evidence ; for 

majus continet in se minus." A person who assigns away his Assignment 

in a ship or goods, after effecting a policy of insurance upon of policy, 
nd before the loss, cannot sue upon the policy, except as a 

ett V. Dowdall, 21 L. J. Q. B. ^ Gardiner v. Crosedale, 2 Burr. 904; 

1 Black. Rep. 198. 
^ht v» Cambridge, 2 Ld. Raym. <* Page v. Rogers, Sitt. at Guildhall, 

5tra. 681. Hil. Vac. 1785. 
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Park on In- trustee for the assignee. Whether he can sue in that capacity de- 
surance. pends Qpon circumstances.* A bankrupt may sue in his own name 
as trustee for a cause of action in which he has ceased, by assi^- 
ment, to have any beneficial interest at the time of his bankruptcy. •* 
It is no answer to an action on a policy on goods lost or not lost 
that the interest in them was not acquired until after the loss.*^ 
When po- We have seen that policies of insurance are seldom effected by the 
^*^y ®^^*f^ party himself really interested, but generally by the intervention of a 
mun" *'* broker employed by the insured, who transacts the business with the 
underwriters as attorney for his principal, from whom he receives his 
instructions, and from which, if he deviate, he is answerable to his 
employer in an action on the case, like any other person who unde^ 
takes any office, employment, trust, or duty, and who thereby im- 
pliedly undertakes to perform it with integrity, diligence, and skill. 
It is also common for the broker to open the policy in his own name, 
at the same time declaring for whose use, benefit, or interest the same 
is made ; which latter declaration by statute is rendered- absolutely 
necessary. As the policy may be made in the name of the broker, 
so also may the action be brought in his name, as was done in the 
case of Godin v. London Ass. Co., and a variety of other cases.** 

As this contract depends so much upon the purest good faith and 
the most liberal communication of circumstances relative to each 
particular case, when gaming insurances, without interest, were 
abolished by the legislature, in order effectually to answer the purpose 
intended it became necessary to order that a disclosure of ail insu- 
rances effected on the same property should be made, even after an 
action brought. Thus it was declared, "That in all actions or soits 
brought or commenced by the assured upon any policy of assurance, 
the plaintiff in such action or suit, or his attorney or agent, should, 
within 15 days after he or they should be required so to do in writing 
by the defendant, or his attorney or agent, declare what sum or sums 
he had assured or caused to be assured in the whole, and what sums 
he had borrowed at respondentia or bottomry, for the voyage in 
question in such suit or action."® 

If the contract declared on be a simple contract, the plea of non 
assumpsit, or a plea traversing the contract or agreement, will put in 
issue the fact of making the express contract or agreement alleged; 
and all matters in confession and avoidance, not only those by way of 
discharge but those which show the transaction to be void or void- 
able in point of law, as fraud, unseaworthiness, misrepresentation, 
concealment, alteration, and the like, must be specially pleaded. If 
Pleas. it be a sealed contract, the plea of non est factum operates as a denial 

of the execution of the deed in fact only, and all other defences must 
be specially pleaded.^ Money may be paid into Court, by leave of 
the Court or a judge.s 

» Powle8 V. Innes, 11 M. & W. 13. ^ 1 Burr. 490; 25 Geo. 3, c 44; see 

^ Boddington v. Castelli, 1 E. & B. also 28 Geo. B, c 56. 

679. e l9Geo. 22, c37, 8. 6. 

c Sutherland v, Pratt, 2 Dowl. N. S. ^ Regf. Gen. Hil. T. 1853. 

«21. « 15 & 16 Vict. c. 76, s. 70. 
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Issue beiDg thus joined between the parties, the next object for Chap. XX* 
our consideration is the proof which it will be necessary for the 
plaintiff to produce, in order to support his case. This enquiry will 
be rendered very easy, by reflecting upon those allegations which, 
as we have before shown, it is incumbent upon the plaintiff to insert 
in his declaration. The first evidence to be given is, that the defen- Eyidence* 
dant's hand-writing is subscribed to the policy, or that of his au- 
thorised agent. This, in the liberality of modem practice, is seldom 
required to be done, as the subscription is usually admitted, but in 
strictness it may be insisted on ; and in a work of this nature it is my ^ 
business to point out ever3rthing which either party is expected or 
compellable to perform. When the signature is once proved, the 
court and jury are in possession of the extent of the contract (except 
as it may be further extended by usage), the conditions to be per- 
formed on either side, and all the other circumstances relative to the 
risk insured ; and although in the course of our enquiries we have 
seen frequent instances where the usage and practice of a particular 
trade control and extend the written words of a policy, yet in no 
case shall evidence of any agreement be allowed which directly tends 
to contradict the policy ; for to suffer them to be defeated by agree- 
ments by parol, not appearing, would be greatly to diminish their 
credit, and to render them of no value.* 

The declaration in Hallett v. Dowdall^ was for a total loss on 
a policy on a ship and cargo, and stated that the defendants were 
shareholders of and partners in The General Mar. Ass. Co. ; that they 
executed the policy which, in effect, made the funds alone of the 
conapany liable : and that the funds were sufficient : to this there was a 
demurrer by one defendant, and pleas of N.A.and traverse of sufficiency 
of funds by another. On the trial of the issues of fact the plaintiff 
proved that the defendants were all shareholders and one of them a 
director, and put in the deed of settlement and the policy. The deed 
of settlement showed, amongst other things, that the clause above 
alluded to was an essential feature of the company, that the di- 
rectors issuing the policy were not to be responsible, and that no 
proprietor was to be liable beyond the amount of his unpaid shares. 
The policy was signed by three directors, none of whom were defen- 
dants. It purported to be made between the company and the as- 
sured, and contained the restrictive clauses stated in the declaration.^ 
Bvidence was also given that only a portion of the shares had been 
subscribed for, and only a quarter of those shares paid up. It was 
then proved on behalf of the defendants that, neither at the time of 
the loss nor since, had the company any available funds in their 
hands, out of which they could pay the plaintiff. Held on the 
demurrer that the declaration disclosed a Joint contract by all the 
defendants. Held, on a Bill of Exceptions, that the deed of set- 
tlement, the policy, and the facts proved, contained no evidence of 
iVLch joint contract. 

*• See Wigglesworth v. Dallison, 1 <^ As to these restrictive clauses see 

Smith, h. C. 306. also 13 Q. B. 960 and 4 Exch. 525. 

«> 21 L. J. Q. B. 98. 
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Park om In- The policy not only proves the extent and nature of the contract, 
^^^ .^ ^^^ establishes another allegation in the plaiDtiff's declaration, 
namely, that the premium was paid ; for it was formerly shown* that 
every policy contains the following clause : confessing ourselves paid 
the consideration due unto us for this assurance by the assured, at 
Interest in and after the rate of per cent. The plaintiflF having averred in 
fi^^J^®"^ his declaration that he is interested to the amount of the property 
**^^ insured, it is absolutely necessary that this allegation should be 

proved. This he must do by a production of all the usual docu- 
ments, such as the bills of sale, bills of parcels, and the costs of 
the outfit, the bills of lading,^ signed by the master, specifying the 
goods received on board and for whom he is to carry them, custom- 
house clearances, and every other paper which may be thought ne- 
cessary to substantiate his right to the property. It is usual, also, 
to call the captain or some other person to prove that the goods 
Property in mentioned in it were actually on board. The property of a ship may 
^^^^ be proved by parol evidence of the possession of the assured ; the 
**^ * noere fact of possession by one as owner being sufficient primd facie 
evidence of ownership, without the aid of any documentary proof. 
In the case which determined this, such parol evidence was held not 
disproved by showing a prior register in the name of another in 1799, 
and a subsequent register to the same person in 1802, as it was 
quite consistent with a title in other persons in the mean time, agree- 
able to the averment in the declaration.^ But, as a certified or an 
examined copy of the register is so easily to be had, it is advisable 
to secure this kind of evidence. 

It is, in the last place, incumbent on the plaintifi* to prove that 
a loss has happened, and that, by the very means stated in the 
declaration. It is absolutely necessary that this rule should be 
strictly adhered to ; for, otherwise, the insurers would come into 
court prepared to defend themselves against one charge and one 
species of loss; and they would then be obliged to resist a de- 
mand upon a quite difi^erent ground.^ But where a loss is averred 
to be by perils of the sea, and some of the goods insured are 
P^oof c^ spoiled, and others saved, it is allowable to give the expense of 
!<>••' the salvage in evidence upon such an averment, because it is a 

consequence of the accident laid in the declaration. In an ac|tion 
on a policy of insurance, for insuring goods on board the ^hip 
A., the plaintiff declared that the ship sprung a leak, and suVk 
in the river, whereby the goods were spoiled.* The eviden'fe 
was, that many of the goods were spoiled, but some were saveal; 
and the question was, whether the plaintiff might give in evidence 
the expense of salvage, that not being particularly laid as a breads 
of the policy in the declaration. Ld. Hardwicke Ch. Just. — I think 
they may give it in evidence ; for the insurance is against all acci- 
dents. The accident laid in this declaration is that the ship sunk in 
the river ; it goes on and says, that by reason thereof the goods 
were spoiled, that is the only special damage laid r yet it is but tht< 

• Ante, p. 14. ^ KultoKemp v. Vigne, 1 T. R. 304^ 

*> Sec Caldwell «. Ball, 1 T. R. 205. « Gary «. King, Cas.Temp. Hardwicke 

c Robertson v. French, 4 East, 136. 304. 
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common case of a declaration that lays special damage, where the Ch.XX|^» 
plaintiff may give evidence of any damage that is within his caase 
of action as laid. And though it was objected, that such a breach 
of the policy should be laid, as the insurer may have notice to 
defend it, it is so in this case, for they have laid the accident, 
which is sufficient notice, because it must necessarily follow, that 
some damage did happen. 

As the right of freight results from the right of ownership of the 
ship, the evidence, when this insurance is on ft'eight, will be sub- 
stantially of the same kind.*^ 

Upon a policy on freight, it is incumbent on the assured to prove, When po- 
that unless some of the perils insured against had intervened toJi^j^^'^ 
prevent it, some freight would have been earned, and where the "^^fi^"** 
policy is open, the actual amount of the freight, which would have 
been so earned, limits the extent of the underwriter's liability. In 
every action upon such a policy evidence is given, either that goods 
were put on board from the carriage of which freight would result, 
or that there was some contract under which the shipowner, if the 
voyage were not stopped by the perils insured against, would have 
been entitled to demand freight ; and, in either case, if the policy be 
open, the sum payable to the shipowner for freight, together with 
the premiums of insurance and commission thereupon, is the extent 
to which the underwriters are chargeable. 

The valuation upon a freight policy of insurance is calculated 
upon all the goods the ship is intended to carry upon the voyage 
insured ; and if, by a peril insured against, the ship be lost, when 
part only of the goods, the freight of which was intended to be 
covered, was on board, the valuation must be open, and the assured 
can only recover as for that proportionate share. But if there be a 
loss by a peril insured against of the whole subject-matter of the 
insurance to which the valuation applied, as of all the intended 
freight, when the insurance is on freight, the valuation in the policy 
^ill not be opened. 



CHAPTER XXI. 

BOTTOMRT AND RESPONDENTIA. 



Thb contract of bottomry is in the nature of a mortgage of a ship 
or ship and freight,** when the owner of it borrows money to enable 
him to carry on the voyage, and pledges the keel or bottom of the 
sUp) or ship and freight, as a security for the Repayment ; and it 

• See Stewart v. G. M. Ins. Co. 2 H. bank v. Shepard, 22 L. J. (Exch.) 34L 

■of L. Cases, 159; Forbes «. Aspinall, 13 He may hypothecate (pledge) and, in a 

£aBt, 325. case of necessity, sell her. Hunter v, 

• * The master cannot wiw^w^ the shipk Parker, 7 M. & W. 342. Ireland f>, 

Stainbank v Penning, 1 1 C.B. 84; Stain^ Thomson, 4 C. B. ] 68. 
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Park on /A- 18 understood, that if the ship he lost, the lender also loses his 
f^ratiix, whole money ; but if it return in safety then he shall receive back 
his principal, and also the premium or interest stipulated to be paid, 
however it may exceed 5 per cent. In this consists the difference 
between bottomry and respondentia ; that the one is a loan upon the 
skip^ or upon ship and freight, the other upon the ffoods ; in the 
former, the ship and tackle, or ship, tackle and freight, as the case 
may be, are liable ; in the latter, recourse must be had to the person 
only of the borrower.* Another observation is, that in a loan upon 
bottomry, the lender runs no risk though the goods should be lost ; 
and upon respondentia the lender must- be paid his principal and 
interest, though the ship perish, provided the goods are safe. But 
in all other respects, the contract of bottomry and that of respon-* 
dentia are upon the same footing ; the rules and decisions applicable 
to one are applicable to the other ; and therefore in the course of our 
inquiries, they shall be treated as one and the same thing, it being 
sufficient to have once marked the distinction between them.** 
Nature of « By the Roman law, (says Jervis Ch. Just.*^), and still in those 
contract. nations which have adopted the civil law, every person who had 
repaired or fitted out a vessel, or had lent money for those pur- 
poses, had a claim upon the value of the ship without a formal 
instrument of hypothecation. But by the law of England, no such 
right can be acquired, except by express agreement, and a master 
cah only make such an agreement if he act within the scope of 
his authority. The raising of money upon bottomry can only be 
justified by necessity. If the master in a foreign country wants 
money to repair or victual his vessel, or for other necessaries, he 
must in the first instance endeavour to raise it upon the credit of 
his owners. If he can do so, he has no authority to hypothecate the 
vessel'; but if he cannot otherwise obtain the money he may hyjHh 
thecate the ship ; not tramferring the property in the ship^ hui giving 
the creditor a privilege or daim upon it, to be carried into efifect by 
legal process upon the termination of the voyage. As incident to 
this transaction, the lender may, if he think fit, insist upon maritime 
interest,** but whether he do so or not, the advance is made upon the 
credit of the ship not upon the credit of the owner, and the owner 
is never personally responsible/' 

These terms are also applied to another species of contract, which 
does not exactly fall within the description of either ; namely to a 
contract for the repayment of money, not upon the ship and goods 
only, but upon the mere hazard of the voyage itself, which since the 
repeal of our usury laws, would seem in all cases to be a valid con- 
tract.* 

* The lender may demand the addi- any contract for the loan or forbearance 

iional security of the cargo, and bind all of money, above 1 0/. by the 2 & 3 Vict. c. 

by the same bond. The Ld. Cochrane, 37; continued, lastly, by 13 & 14 Vict. 

2 Wm. Rob. 328. c 56. 

>» 2 Valin, Com. p. 4. « See 7 Geo. 1, c 21, s. 2 ; 19 Geo. 

c Stainbank v. Penning, 11 C. B. 57; 2, c, 37, s. 5; 2 Bl. Comm. 458; Molloy 

Duncan v, Benson, 1 Ezch. 555. b. 2, c. 11, 8; Code de Commerce, liv. 

^ The usury laws are abolished, as to 2, tit. 9. 
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The contract of bottomry and respondentia Aeems to deduce its Ch. XXL 

origin from the custom of permitting the master of a ship, when in a 

foreign country, to hypothecate the ship in order to raise money to 

refit* Such a permission is absolutely necessary, and is impliedly 

given him in the very act of constituting him master, not indeed by 

the common lavir, but by the marine lavir, which in this respect is 

reasonable ; for if a ship happen to be at sea, and spring a leak, or 

the voyage is likely to be defeated for want of necessaries, it is 

better that the master should have it in his power to pledge the ship 

and goods, or either of them, than that the ship should be Tost, or the 

voyage defeated.^ But he cannot do either for any debt of his ovm, 

bat merely in cases of necessity^ and /or completing the voyage.^ 

Although the master of the vessel has this power while abroad, 

because it is absolutely necessary for purposes of commerce and 

navigation, yet the very same authority which gave that power in 

those cases formerly, it would seem, denied it when he happened to 

be in the same place where the owners resided. But it is not so 

now ; for the authority of the Admiralty Court to take cognizance of 

such bonds does not now, at least, depend upon the locality of the 

owners' residence, but upon the necessity of the case ; and, on this 

principle, a bond given by the master of a British vessel in a port of 

this country was upheld.** 

The contract of which we treat is of a different nature from almost 
all others ; but that, which it most nearly resembles, is the contract 
of insurance : for the lender on bottomry or at respondentia runs 
almost all the same risks, with respect to the property on which the 
loan is made, that the insurer does with respect to the effects 
insured.® There are, however, some considerable distinctions ; for 
instance, the lender supplies the borrower with money to purchase 
those effects, upon which he is to run the risk : not so with the 
insurer. There are also various other distinctions. But however 
similar they may be in other respects, they differ very much in point 
of antiquity. We have formerly endeavoured to show, that the 
contract of insurance was certainly unknown to the traders of the 
ancient world; bat it is equally clear that with the contract of 
bottomry and respondentia, or what was equivalent to it, thev were 
perfectly acquainted. In those fragments of the famous sea-laws of 
the Rhodians, which have been preserved and transmitted to our 
time, I think there are very evident traces of this species of contract/ 

In our definition of bottomry it was said, that if the ship arrive 
safe, the lender shall be paid his principal, and the stipulated interest 
due upon it, however much it exceed five per cent rate. The true 
principle, upon which this was allowed, before the repeal of our 
usury laws, was, not merely the great profit and convenience of 
trade, as is frequently urged, but the risk which the lenders run of 
losing both principal and interest ; for he runs the contingency of 

» 2 Black. Comm. 457. authority, 

^ Barnard v, Bridgeman, Moor 918; ^ The Trident, 1 Wm.Rob. 29. 

Hobart, b.c. 11. ^ Pothier, Tr. du pret. a la Grosse 

« MoUoy, b. 2, c. 2, 8. U; Leg. Ol^r. Avant. Not. a 
art. 1 & 22, and herein post, Master^s ^ Leg. Rhod. 8. 1, art 25. 
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Park Off /«- winds, seas, and enemies.* It was deemed, therefore, of the essence 
furanoe, q£ ^ contract of bottomry, that the lender run the risk of the voyage, 
and that both principal and interest should be at hazard ; for if the 
risk went only to the interest of premium, and not to the principaJ 
also, though a real and substantial risk were inserted, it was a 
contract against the statute of usury, and therefore void.** In 
England, then, it is clear, that, before the repeal of the usury laws, 
there was nothing unlawful in the contract of bottomry ; on the 
contrary, that it was a fair and conscientious contract, highly bene- 
ficial to the commerce and general interests of society. Pothier and 
Emerigon have proved to demonstration, that even the fathers of the 
Church have acknowledged, that this contract has nothing in it 
offensive to religion or good morals.*^ Almost all the writers of 
eminence agree with them as to the legality of loans on bottomry and 
at respondentia, and it is now universally admitted and practised in 
all the maritime and trading countries in Europe.^ 
Hasardran But, as the hazard to be run was the very basis and foundation of 
basis of con- the contract, it followed that if the risk was not run, the lender 
*'***• could not be entitled to the extraordinary premium.® 

The French writers also say that in such a case, " L'emprnnteur 
sera bien oblige de rendre la somme qui lui a ete pretee, mais il ne 
sera pas oblige de payer en outre la somme qu'il a promis de payer 
pour le profit maritime ; car le profit maritime etant le prix des 
risques que le pr^teur devoit courir des effects sur lesquels le pret a 
ete fait, il ne pent lui ^tre du de profit maritime quand U na 
couru aucuns risques ne pouvant pas y avoir un prix des risques, 
sil ny a pas eu de risques," ^ Bottomry bonds generally express from 
what time the risk shall commence, as that the ship shall sail from L. 
to such a port abroad, &c. In such cases the contingency does not 
commence till the departure ; and therefore if the ship receive injury 
by storm, fire, &c., before the beginning of the voyage, the person bor- 
rowing alone runs the hazard.^ But if the condition be that iftkeship 
shall not arrive at such a place by such a time, then, c^c, in these 
instances the contract commences from the time of sailing, and a 
different rule as to the loss will necessarily prevail. The payment of 
the money borrowed must be made to depend on the arrival of the 
ship.^ It is essential, also, to such a bond that maritime risk be 
expressed, or be inferable from its contents.* Maritime interest is 
important only in determining the character of the instrument.^ An 
additional security, as a bill of exchange, in no way impairs the general 
validity of such a bond.^ It is assignable, so that the assignee may 

» Molloy, lib, 2, c 11,8. 8, 13; 2 ^ Pothier, Trait6 a la Grosse Ayanture, 

Vez. 148. Not. 38, 2 Valin, 10. 

•» Sharpley «. Hurrell, Cro. Jac. 208; « Beawes lex Merc. Red. 4th edit p. 

Joy «. Kent, Hardr. 418; Sayer v. 127. 

Glean. 1 Lev. 54; 4 Com. Dig. 193. * Stainbank v. Fanning, 11 C. B. 89. 

c Poth. Avanture a la Grosse, Not. 2; * The Emancipation, 1 Wm. Rob. 124. 

2 Emer. 390 ; Des Contrats a la Grosse^ ^ lb. 

in the Code de Commerce, liv. 2, tit. 9. * The Ld. Cochrane, 2 Wm. Rob. 

* Loc. lib. 2, c. 6, Not, 3; Roc. de 336; the Emancipation, 1 Ih, 124; the 

Navi. et Nanl. not. 50, 2 Bl. Com. 457. Ariadne, lb. 420. 

« De Guilder o.Depeister,] Vern. 263. 
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institute a suit in his own name.* It must be construed by the tenor Ch. XXI. 
of its contents alone.** It is no objection to such a bond that it is given 
to the consignee of the cargo or to a ship agent. *^ No person is en- 
titled to make advances on bottomry who, at the time of making 
them is a debtor to the vessel in whose account the assurances are 
made.* If the bond be fraudulently obtained, a court of equity will 
restrain proceedings upon it in the Admiralty Court.® The suitor in 
the Admiralty Court may, at his election, proceed by act, or petition 
or by plea and proof.^ In all cases of bottomry, the Admiralty When sale^ 
Court has power to decree a sale of the vessel proceeded against, decreed. 
unless the demand of the successful suitor be satisfied ; and the title 
80 confirmed by the Court is good against all the world.K As ajready 
stated, a bond given by the master of a British vessel in a port of thM 
country was upheld ; *» the authority of the Admiralty Court to take 
cognizance of such bonds not depending upon the locality of the 
owner's residence, but upon the necessity of the case ; but the case 
cited was one of very peculiar circumstances. It is competent for 
the merchant, without any express agreement for a bond, to make 
advances on the security of the ship, that is, upon the faith of a lien 
on the ship, given by the law of his own country ; and it is not neces- 
sary for him to have a bond or an agreement for one until the ship is 
about to sail. But if the money be advanced on personal credit 
only, the law of lien will not entitle any one to convert what was in 
origin a transaction of personal credit into one of bottomry.* Such 
a bond cannot, it seems, be given before the commencement of the 
voyage, nor can it be given for debts incurred on a former voyage 
and for a different purpose.^ In the case of the Hehe^ however, it 
was held that advances made for the service of the ship to pay debts 
hand fide incurred before, might be included.^ Proof of the necessity When 
lies on the merchant, but with the expediency of the repairs, and the *^®" f" 
like, he seems to have nothing to do.™ A bottomry bond may be good ^^^ 
in part and bad in part." When there are several bonds, and one is 
secured on the ship and freight, and another on the ship, freight, and 
cargo, the Court of Admiralty, sitting as a Court of Equity, will mar- 
shal the assets. The ship and freight form the primary resources 
for the discharge of such bonds, and the cargo is only liable when 
these resources are exhausted. So, as a general rule, when ship and 
freight belong to different persons, the bond is to be paid by both, pro 
rata; and without the bondholders' movement or concurrence, the 
Admiralty Court will bring one or the other into contribution.® 
When one bond is upon the ship and another on the cargo, demands 

• lb. * Vibilla, 1 Wm. Rob. 1 ; the Tri- 
i> lb. dent, lb. 34 ; see also the Ariadne, 4*20. 
« 1 Dods, 278. ^ See the Jenny, 2 Wm. Rob. 5; the 

* The Hebe, 2 Wm. Rob. 150. Lochiel, lb. 45. 

e Glascott V. Lang, 3 Myl. & Cr. » 2 Wm. Rob. 413. 

453. ""lb. 

f The Minerva. 1 Wm. Rob. 169. ° The Hearts of Oak, 1 Wm. Rob. 

« The Tremont, lb. 164. 215^ the Queen, 2 lb. 437. 

»> The Trident, lb. 29, awte^ p. 109; • The Dowthorpe, 2 lb. 85. 

see the Lochiel^ 2 lb. 45. 
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Park Off In- for pilotage, towage, and seamen's wages must be satisfied pro ratd, 
*'*'^°^'^* out of the proceeds of ship and freight.* As a general rule, such a 
bond does not become due until the yoyage for which it was given is 
completed ; but if the completion be prevented by the act of die 

"When bond master, or by circumstances beyond the control of the bondholder, 

becomes payment of it may be at once enforced in the Admiralty Court.** The 
^^* successful suitor in a cause of damage has a lien upon and can demand 

to the full extent of the owner's interest in the vessel. His lien is para- 
mount to the claim of a .bondholder prior to the time when the 
damage is done \ it also extends, in case of deficiency of proceeds, to 
subsequent accretions in. the value of the ship arising from repairs 
effected at th^ expense of the owner. When money has been 
advanced and repairs effected by a stranger, and a bottomry bond has 
been bond fide given for the amount of such repairs, the subsequent 
bondholder, it would seem, has a lien upon the proceeds to the extent 
of the increased value of the vessel arising from the repairs.*^ 

Riskg. It remains to be seen what those risks are to which the lender 

undertakes to expose himself. These are, for Uie most part, men- 
tioned in the condition of the bond, and are nearly the same against 
which the underwriter in a policy of insurance undertakes to 
indemnify. " Limita hoc singulariter, ut creditor subeat periculnm 
navigationis, in casibus fortuitis tantum/'^ These accidents are, 
tempests, pirates, fire, capture, and every other misfortune, except 
such as arise either from the defects of the thing itself on which 
the loan is made, or from the misconduct of the borrower ;® for, says 
the Italian lawyer last quoted, in continuation of the above sentence, 
"Secus est si infortunium, vel naufragium ex culpa debitoris pro- 
cesserit quia tunc creditor non tenetur de periculo, et damno, in quod 
incurritur ex . culpa vehentis, prout in simili deciditur in materia 
assecurationis, ut quantumcumque assecuratio sit generalis, non con- 
tineat periculum, aut damnum, quod facto assecurati contingit."^ It 
seems to have been a doubt late in the last century whether a loss 
by the attacks of pirates was a risk which the lender on bottomry had 
by his contract undertaken to bear ; for it was argued in the K. B^ 
in the reign of James II. But the Court were of opinion that piracy 
was one of the dangers of the seas, and the defendant had judgment.^ 
The lender is answerable likewise for losses by capture ; or, to speak 
more accurately, if a loss by capture happen, he cannot recover against 
the borrower ; but in bottomry and respondentia bonds capture does 
not mean a mere temporary taking, but it must be such a capture as 
to occasion a total loss. And therefore if a ship be taken and de- 
tained for a short time, and yet arrive at the port of destination within 
the time limited (if time be mentioned in the condition), the bond is 
not forfeited, and the obligee may recover. 

In Thomson v. B. E, Ass. Co.^ it was held that an assured on 
bottomry could not recover against the underwriter unless there had 

» The Trident, 1 Wm. Rob. 29; La ^ Roc. de Nav. Not. 61. 

Constancia, lb. 460. « 2 Valin. 14. 

»» The ArmadiUo, 2 lb. 256; the ^ Rocc. Not. 51. 

Dante, lb. 428. ' Barton v. Wolliford, Comb. 56. 

« The AUene, 1 Wm. Rob. 111. " 1 M. & S. 30,and see 11 C. a 51- 
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been an actual and total destruction of the ship; that if it exist in Ch.XXI. 

specie m the hands of the owner, though under circumstances that 

would entitle the assured to ahandon in a common case, it would pre- 

viemt its heing a total loss within the meaning of a bottomry bond. 

This is still sound law, but must be taken subject to the construction 

put upon the words exist in specie by several authorities already 

referred to.* • 

A lender on bottomry, or at respondentia, is neither entitled to the 
benefit of salvage, nor liable to conti-ibute in case of a general average.* 

In Power v. Whitmore^^ it was held that the insurer of goods i6 
a foreign country is not liable to indemnify the assured (a subject of 
that country), who is obliged by the decree of a Court there to pay 
contribution to a general average, which by the law of this country 
could not have been demanded, where it does not appear that the 
parties contracted upon the footing of some usage among merchants 
obtaining in the foreign country to treat the same as general average. 

It has been said, that if the accident happen by the default of the 
borrower, or of the captain, the lender is not liable, and has a right 
to demand the payment of the bond. If, therefore, the ship be lost 
by a wilful deviation from the track of the voyage, the event has not 
happened, upon which the borrower was to be discharged from his 
obligation.^ 

There seems to be no restriction by the law of England as to the 
persons to whom money may be lent on bottomry, or at respon- 
dentia. 

The Bankrupt Consolidation Act,^ 1849, provides that '^ The Proof in 
obligee in any bottomry or respondentia bond, and the assured in bankruptcy, 
any policy of insurance, made upon good and valuable consideration, 
shall be admitted to claim, and after the loss or contingency shall 
have happened, to prove his debt or demand in respect thereof, and 
receive dividends with the other creditors, as if the loss or contin- 
gency had happened before the issuing of the fiat or the filing of the 
petition for adjudication of bankruptcy against such obligor or in- 
surer, and the person effecting any policy of insurance upon ships or 
goods with any person (as a subscriber or underwriter) having 
become or becoming bankrupt shall be entitled to prove any loss to 
which such bankrupt shall be liable in respect of such subscription, 
although the person so effecting such policy was not beneficially 
interested in such ships or goods, in case the person so interested is 
not within the United Realm." 

As the commerce of the country increased to an amazing degree, 
80 the custom of lending money on bottomry became also very pre- 
valent : and as the lenders had subjected themselves to great risks, 
they began to think it necessary to protect their property, by insur- 
ing to the amount of money lent. In a former chapter, much was 
said of the mode by which insurances on such property were to be 

* Anie^ ch. 9. Williami ». Steadman, Holt 126; I 
■" 3 DougL 164. Equity Cas. Abr. 372; 2 Chanc. Ca. 
« 4 M. & S. 141. 130. 

* We»tem v. WUdy, Skin. 152 ; • 12 & 13 Vict. c. 106, b. 174. 

I 
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-P*!** «» ^»" effected ; • and we then saw that it was necessary to insert in 
policy that the interest insured was hottomry or respondentia, 
that such was the ]aw and practice of merchants. From this 
too, it is evident, that when a person has insured a hottomr 
respondentia interest, and he recovers upon the hond, he ca 
also recover upon the policy : because he has not sustained a 
within the meaning of his contract ; and to suffer any man to ret 
a double satisfaction, would be contrary to the first principle 
insurance law. As it is merely a contract of indemnity, a man 
never receive less ; nor can he be entitled to recover more that 
amount of the damage he has, in fact, sustained. 

* AnUy p. 6; and see Glover v. Black, 3 Burr. 1394. 
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CHAPTER I. c,A>.I. 

OWNERS OF 8HIP8 IN GENERAL. 

more persons may acquire tbe property q^ ci BritUh ship by Property m^ 
it at their expense, or by purchasing it of another who has ^^"^ m- 
jT to dispose of it, by sale pursuant to a decree of the Admi- ^'"'•^' 
urt, or by dipture and condemnation. Upon the death of 
ler, his interest devolves upon his executors or administrators 
srsonal representatives; in the event of his bankruptcy or 
cy, it rests in his' assignees. In the case of purchase, however, 
pessary that the person who takes upon him to sell should 
wer to do so; for although a sale of other goods by the 
vho is in possession of them does, in many cases, vest the 
' in the buyer — even when the seller himself has neithet 
' in them nor authority to dispose of them — the same cannot 
ice with respect to ships,* as there is no open market for the 
them. Indeed, this species of property appears from very 
aes to have been evidenced by written documents — and at 
always is so— which other moveable goods rarely are — and 
e, the buyer has in this instance the means of ascertaining 
of any person who offers to sell, and can seldom be deceived 
»y his own fault. The master of a ship too has, by virtue of 
lojonent, not merely those powers which are necessary for 
igation of the ship, and the conduct of the adventure to a 
nination, but also a power, when such termination becomes 
(, and no prospect remains of bringing the vessel home, to do 
for all concerned, and therefore to dispose of her for their 
and most of the commercial codes of Europe confer upon 
) powers.^ It is a case of necesfity^ when nothiogbetter can 
3 for the benefit of the master's employers. When .that 
f exists, a sale of the ship by the master is valid and binding.^ 
hat necessity do not exist, although the master be himself a 
aer, yet will not his sale be good for more than his own part; 
interest of part-owners is so far distinct that one of them 

»yer v. Pearson, 3 B. & C. 42, Ireland «. Thornton, 4 C. B. 168 ; m 
7od€ d€ Commeroe, liv. 2, tit. to UmAjides^ tee Alcock v. R. Exch. Am. 

Co. 18 Q. B. 807, aad pod, MatUf^t 
u V. Parker, 7 M & W. 842; auOori^. 

1 3 
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Abbott on cnnnot dispose of the share of another; whereas, in articles of 
Shipping, ordinary sale, one partner may in general transfer the whole property, 
if the transaction he without fraud. The effect, however, of tlu8 
interdiction of sale has heen frequently evaded in foreign coantries 
hy procuring a sentence of condemnation and sale of a ship as unfit 
for service, from some coart or judge having jurisdiction in maritime 
affairs.* In England, no such authority exists.** 
WhatpasiCB The writers^ on maritime law inform us, that if a ship he sold with 
on a Bale of the tackle, apparel, furniture, and other instruments thereto helong- 
a ship. iug — the ship s boat is not conveyed hy these words, and they found 
their opinion upon the authority of those parts of the Digest in which 
it is said that the boat is not a part of the ship** or of its apparel.® 
Aetoal-de- ' It has heen observed that the property of a ship is now always 
livery when evidenced hy written documents.^ And these documents not only 
necessary, furnish the owner 'with proof of his property, hut also enable 
him to dispose of it when the ship is at sea, or in a foreign poit 
When a ship is here iii the country of its owner, arid a delivery ojf 
actual possession is possihle, such delivery seems necessary to give ft 
perfect title to the^uyer, in case of a sale of the whole ship; forj 
although, as between buyer and seller, the sale mj^y be completed by 
a compliance with the provisions of the Registry Act, and payment 
of the price, without delivery of possession — yet, if the buyer suffer 
the seller to remain in possession and act as owner, and the seller in 
the meantime become bankrupt, the property, it seems, will be con- 
sidered as remaining in him to be disposed of for the benefit of his 
creditors ;8 and sometimes, also, if an execution issues upon a judg- 
ment against the seller, the sale may be deemed fraudulent and void 
as against the party who has obtained the judgment.^ But in case 
of a sale, or agreement for sale, of a part only, it has been thought 
sufficient if the vendor, having delivered the muniments of his titl^ 
ceased from the time to act as a part-owner, actual delivery of ft 
part being said to be impossible.* This however should be under- 
stood with some limitation ; for if a part-owner has the actual pos- 

* See Valin on the French Ord. 1681, 1849. It contains a proviso which sayess 
torn. I, p. 444. transfer or assignment of a ship, or any 

^ See Reid », Darby, 10 .East* 143; share thereof, made as a security for anf 

Hunter v. Prinsep, lb. 378; Hay man debt by way of mortgage, or assign- 

V. Molton, 5 Esp. 65. ment, duly registered. A vessel at H 

« Rocctts not. 20. Str. de Nav. p. 2,- builder's to be repaired would not pan 

B. 12; MoUoy de Jure, M. & N. bw2, to the assignees of the builder, under 

ch. 1, sec. 8. The latter adds that if a the order and disposition clause of the 

ship commit piracy the boat is not for- Bankrupt Act. And where a ship was 

feited; and refers to a case in Roll's Ab. in the process of building, and by piece- 

Ibr his authority, and Beawes has fol- meal, so to speak, vested in A., it was 

lowed the words of Molloy, but in the held, that it did not pass to the builder'* 

^se. referred to the boat is not men-> assignees, he having become bankrupt 

iioned, before the whole was completed. Woods 

^ Pig. 21, 2, 44; Dig. 6, 3, 1. v. Russell, 5 B. & A. 946; Clarke «. 

• See 1 Hugg: 109. Spence, 4 Ad. & E. 466; Gossv. Qum- 
' 8 & 9 Vict. c. 89, s. 34; 12 & 13 ton, 4 Sc N. C. 482. 

Vict. c. 29. J» See Twyne's Ca. 1 Smith's L. C. 

« 12 & 13 Vict. c. 106, s. 125, that 1. 

is,' the order and disposition clause of » Addis v. Baker, 1 Anst. 222; see 

The Bankrupt Law CoMoUdaHoH Adt, also Gillespie v, Contts, Amb. 652. 
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Kdsion of the ship, it is not impossible for him to deliver the potees- Chap; I. 

Bon : if he has not the actual possession, the possession of the other 

put-owners may reasonably be considered to be the possession of 

the vendee after the sale. Indeed, in the case of an absolute sale, 

it can rarely happen in practice that tlie seller should continue in 

possession : hut the rule extends also to mortgages of this species of 

property, and with regard to them has been often actually enforced,* 

ud may again be enforced, unless it can be brought within the 

pnmm of the order and disposition clause of ^^ The Bankrupt 

Consolidation Act, 1849^" as already noticed. But when a ship 

was abroad, a perfect transfer of the property might at the common 

Imd have been made by assignment of the bill of sale, and delivery 

of that and the other documents relating to the ship,** as the delivery 

sf the key of a warehouse to the buyer of goods contained therein, is 

IwU to change the property of the goods, according to the rule of 

the civil law ; ^ such delivery in each case being not merely a symbol, 

but the mode of enaUing the buyer to take actual possession, as 

«oon as circumstances will permit. But the Legislature has declared, 

^tbat when and so often as the property in any ship or vessel, or 

any part thereof, belonging to any of H. M. s subjects, shall, after 

f^i9by thereof, be sold to any other or others of H. M's subjects, 

the same shall be transferred by bill of sale, or other instrument in 

writing, containing a recital of the certificate of registry of such ship 

or registry, or the principal contents thereof." Such bill of sale is 

declared to be of no force until produced to the officers of Customs, 

and duly entered.** 

Another mode of acquiring property in a ship is by purchase, at a Praperty ' 
rfe decreed by the Court of Admiralty ; a power the Court has in acquired by 
all eases of bottomry, salvage, and claims for wages, if the demand ^^f^!?^ 
of the successful suitor be not satisfied, a title conferred bv the q^^ ^f 
Goart, in the exercise of this authority, is valid against all the Admiralty, 
world.* 

A third mode of acquiring property in a ship is by capture from By capture 
■n enemy in time of war, legalized and sanctioned by a sentence ^andcondem- 
mdemnaiion in a court of the capturing power^ constituted according '^^*®°- 
ts the law of nations^ But it is necessary to ask, in what form 
tboae adjudications constantly appeared ? They are the sentences of 
eoorts acting and exercising functions in the belligerent country. In 
tbe year 1799, an attempt was made to impose upon the High Court 
of Admiralty a sentence of a tribunal not existing in the belligerent 
country, but of a person pretending to be authorized within the 
dominions of a neutral country; but this sentence was declared 
il, and the ship was restored to the British owner, upon the 



» Stephen r. Sole, cited in 1 Ves. Sen. t>. Smallpieee, 2 B. & A. 551 ; Langton 

852, and in 1 Atk. 157; Hall©. Gur- t>. Horton, I Hare 549. 

ner.Co. B. L. ch. 8, s. 11. « Dig. 41, 1, 9, 6. 

^ Ex parte Matthews, 2 Ve8.Sen.272; * 8 & 9 Vict. c. 89, s. 34. 37. 

and Atkmwm v. Maling, 2 T. R. 462; • The Tremont, 1 Wm. Rob. 164. 

« parte Batson Co. B. L. ch. 8, a. 11, ' The Flad-Oyen, 1 Rob. A. R. 135; 

and per Keojon Ch. J. arguendo in Gor^ the Constant Mary, 3 Rob. A. R. 97, n. 
don V, E. I. Co. 7 T. R 234; vide^ Irons 
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AbboH om usual sahttge.* As states in alliance with the captors, and at war with' 
Shipping, i]^^ country to which the ship belongs, are, for this purpose, deemed one 
community, a prise carried into such a state may be condemned there^ 
or in the country of the captors.^ If the capture is made by a ship 
belonging to H. M., the prize is formaHy condemned to the Queen, and 
the value distributed among the captors; and if the capture is by a 
private ship ( in which case the sentence is in form a condemnation 
to the captors ) a sale will always be the Uiost convenient mode of 
ascertaining the value, both for the purpose of distributton among 
the captors, and of payment of the duties to the Queen ;^ andtbe 
Acts of Parliament which gave to prizes the privileges of British 
ships* presume a sale thereof, and provide regulations accordingly, as 
will appear in the next cln^iter. Capture by fmutes, who are merely 
robbers at sea, does not divest the property of the owner ;^ and is 
a very early period of our history a law was made for the restitution 
of pvoperty so taken, if found within the realm, belonging as w^l to 
strangers as Englishmen.^ But capture by an enemy in the exercise 
of war between, two nations does, according to the law of nations, 
wholly divest the property of the owner, and transfer it to the 
captor or the sovereign of his State at the period named. 

The subject of restitution on recapture will be mentioned in the 

chapter on Saha^. 

On death. The mode of acquiring property by act and operation of law, as 

bankrnpt- upon death, bankruptcy, or insolvency, of the owner, may be passed 

cy» «c. QyQ^ f^y |.}j^ present, with the renuuk, that the Registry Act does not 

apply to it. 
H»rt8«80* ^^ seems proper in this place to take notice of the question, whe- 
ther the mort^i€tgee of a ship is to be deemed in law the owner of it, 
entitled to the benefits^ and liable to the burdens which belong to 
that character, before he takes possession of ^e ship. Since the 
R^istry Acts, a mortgagee, as owner, is entitled to accruing freight 
and other benefits ;® but his liability for repairs and the like arises 
: ' irom a source distinct and different from legal ownership.^ Title, it 
is true, is not to be disr^rded,^ but upon whose credit were the 
repairs done is the question. The object of the Registry Acts was to 
confer a benefit on mortgagees, by exempting them from charges 
and responsibilities to which they were formerly thought liable.* 
What is the preciae character xof the respective interests of mortgagor 
and mortgagee nnder the R^istry Acts, is no easy matter to de- 
termine. The mortgagor does not cease to be owner, except so far 
as may be necessary for the purpose of rendering the ship or shares 
available by sale or otherwise ; and the mortgagee is not to be- 

» The Flad-Oyen, reported in Have- ^ 27 Edw. 3. st. 2, c. 13; Y. Bk.2 

lock «. Rock wood, 8 T. R. 270, n.; the Rich, 3, 2; Jeiikm*8 cent. p. 165. 

Heinrick and Maria, 6 Rob. A. R. « Cato €. Irvinj?^ 21 L. J. Ch. 676. 

138. f Briggs V. Wilkinson, 7 B. & C. 80; 

»» Oddy V. Bovill, 2 East, 479; Dion- Curiing v, Robertson, 8 Scott's N. a 12. 

aldson «. Thompson, I Camp. 429. ' Frost v. Oliver, 2 E. ^ B. 301. 

« By 34 Geo. 8, c. 70, ships of war, * Dean v. McGhie, 4 Bing. 45; Ken- 

whether public qt private, c^tuied and will v. Bishop, 2 Cr. & J. 629. 
made prize were exempt from duty. 



PROPERTY IN BRITISH SHIPS. 119 

deemed tbe true owner ; yet the latter acquires an insurable interest Chap. L 
commensarate in value with the amount of his debt* 

In this chapter it is proper also to mention another point upon Who owner 
tirhicli different judgments hare been pronounced ; viz., who, in the ^^ *^'* 
case of a ship chartered to one person is to be considered as owner ^^'^^ 
with respect to another person whose ffoods have been shipped under 
the authority of the charterer. This is also a question of fact. If 
it appears to be the object and intention of all the parties (on exa- 
mining the charter-party, and taking into consideration the nature of 
the ship, the voyage, and circumstances of the case), that the ex- 
elusive possession of the ship was to pass to the hirer, then he 
(ihe cbuterer) is owner for the time ; on the other hand, if it ap- 
pears that the general control of the owners was not to be interfered 
with by the charter-party, in that case the owners are liable. There 
are remarks scattered here and there in our Reports, suggesting 
that both owner and charterer may be considered owners at one 
and the same time. Be that as it may, it is clear that the charterer 
is not liable as owner, unless the exclusive possesion of the vessel 
passed to him as above described.^ 



CHAPTER 11. 

PBOPSBTY IN BRITISH SHIPS. 



All commercial nations have, for the advancement of their indi- General 
Tidual prosperity, conferred various privileges of trade upon the ships po^^J of 
belonging to their own countrymen ; and the legislature of this co^^wial 
nation has for the same purpose, at different periods, enacted laws 
suitable to the circumstances of the times, requiring for the exercise 
of some particular branches of commerce, ships not only of the pro- 
perty of its own subjects but also of the build of its own dominions f 
allowing other branches to ships the property only of its own sub- 
jects without regard to the build ; and in others, in which foreign 
ships were suffered to participate, favouring those of its own sub- 
jects by a difference in the rate of duties. It has, however, at all 
times been the policy of the legislature to confine the privileges of 
our trade, as far as was consistent with the extent of it, to ships 
built within our dominions ; for instance, the coasting trade of the 
U. K. and Isle of Man : all trade with the Channel Islands : and the 
coasting trade of the British possessions abroad is confined to British 
ships.^ The Comolidation-Begister Act* also declares that ^^ no ship 

» Inring «. Riohaidion, 2 B. & Ad. «> 12 & 13 Vict. c. 29, s. 2. Bat 

198. there is now (1854) a Bill before Par- 

' ^ Fentoh v. City of Dablin, S. P« Co. liament to throw open our coasting 

8 Ad. & E. 843. trade to foreigners. 

* 12 & 13 Vict. c. 29 (Navigation • 8 & 9 Vict c. 89. 
Act) ; 8 & 9 Vict. c. 89 (Registry Act.) 
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or. vessel shall be registered, or having been registered, shall be 
deemed to be duly registered by virtue of that act, except such as 
are wholly of the build of the [7. K,, or of the hie of Man^ or of 
the islands of Guernsey or Jersey^ or of some of the Colonies^ plan- 
tations, islands, or territories, in Asia^ ^ fried, or Americay or of 
. Malta^ Gibraltar^ or Heligoland, which belonged to H. M., her 
heirs, or successors, at the time of the buildmg of such ships or 
vessels, or such ships or vessels as shall have been condemned in 
any Court of Admiralty as prize of war, or such ships or vessels 
as shall have been condemned in any competent court, as forfeited 
for the breach of the laws made for the prevention of the slave trade, 
and which shall wholly belong, and continue wholly to belong to 
H. M.'s subjects, duly entitled to be owners of ships or vessels regis- 
tered by virtue of that Adt. And The Navigation Acl^ declares that 
no ship shall be admitted to he a British ship^ unless duly registered 
and navigated as such; that is, navigated by a master who is a British 
subject, and by a crew of a defined proportion of British subjects. 
But by the 16 and 17 Vict. c. 131, s. 31, the 12 and 13 Vict. c. 29, 
as to manning^ is repealed. British-built boats or vessels, which are 
under 15 tons burden,* wholly owned by British subjects, although 
they be not registered as British ships, are admitted to be British 
vessels in all navigation on the rivers, upon the coasts of the U. K., 
or of the British possessions abroad, and not proceeding over sea, 
except within the limits of the respective colonial governments, 
within which the managing owners thereof reside.** And British- 
built boats or vessels wholly owned by British subjects, not ex- 
ceeding 30 tons, and not having a whole or fixed deck, and being 
employed solely in fishing on the banks and shores of Newfound' 
landy and of the parts adjacent, or on the banks and shores of the 
provinces of Canada, Nova Scotia, or New Brunswick^ adjacent to 
the Gulf of St. Lawrence^ or on tiie north of Cape Corso, or of the 
islands within the same, or in trading coastwise within the same 
h'mits, which need not be registered so long as such boats or vessels 
shall be solely so employed. Again, ships built in the British set- 
tlements at Honduras, and OHned as British, are entitled to all 
the privileges of registered vessels in all direct trade between the 
U. K. or the British property in America and the said settlements, 
provided the master produce the proper certificate, with the required 
indorsement, the ship is entitled to any of the privileges of a British 
registered ship, unless the person claiming property therein shall 
have caused her to be duly registered, and shall have obtained a cer- 
tificate of such registry. And if any ship, not being duly regis- 
tered, and not having obtained a certificate, shall exercise any of the 
privileges of a British ship, she shall, with all her ^uns, furniture, 
ammunition, tackle and apparel, be subject to forfeiture, and may be 
seized by any custom-house oflicer. Vessels duly registered under 
acts previous to the 8 and 9 Vict, are not affected by it in this 
respect. Again, no ship shall continue to enjoy the privileges of a 
British ship, Istly, after the same shall have been repaired in a 



• 12&1S Vict.c.29, s. 7. 



»» lb. 
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Toreign country if such repairs exceed 20«. per ton of her burden, Chap. II. 
unless such repairs shall have been made necessary by reason of extraor- 
dinary damages sustained abroad to enable her to perform her voyage, 
and to return to some port in H. M/s dominions, which repairs her 
commander, on the first entry, must, under a penalty, report to the How een- 
Collector and Comptroller of Customs at such port, aud there, if the in|r to have 
Commissioners are satisfied by proof that she was seaworthy at the fjj? P"!*" 
time when she last departed from any port in H. M.'s dominions, ^S^^^m. 
and that no greater quantity of repairs has been done to her than 
necessary, they will order the Collector to certify these facts on the 
certificate of registry. 2ndly. Nor after being declared stranded or 
nnseaworthy, and incapable of being recovered or repaired to the 
advantage of the owners thereof, and for such reasons sold by order 
or decree of any competent court for the benefit of the owners or 
oUier person interested therein, drdly. Nor after being captured 
by, and become prize to an enemy, or sold to foreigners, except 
ships condemned in any Court of Admiralty as prize of war, or in 
any competent court for breach of the slave-trade laws. The place Place of 
of registry and certificate is the place to which such ship shall pro- regUtry. 
perly belong, that is the port at or near to which some or one of the 
owners, who shall make and subscribe the declaration required by 
the 12 and 13 Vict. c. 29, before registry be made, shall reside, unless 
the Commrs. of Customs, by an order in writing, specially sanction a 
register elsewhere. Vessels, however, condemned as prize or for* 
feiture in Gt»/ern%ey^ Jersey ^ or Man^ are not to be registered there, 
but at Southampton^ Weymouth^ Exeter^ Plymouth^ Falmouth^ 
Liverpool^ or Whitehaven, To obtain these the collector and How ob- 
Comptrollor of Customs must have a certificate of survey, and tained^ 
builder s certificate of her particulars ; if from death or unavoidable 
drcumstances such certificate cannot be prodvfced, proof will suffice. 
The declaration which is set out in 12 and 13 Vict. c. 29, s. 19, is to Dedaratioii 
he made by the owner if only one; if there be two, and both re- ofowneim, 
side within 20 miles of the port of registry, by both ; if both or 
cither reside at a greater distance, by one only ; if there be more 
than two owners, by the greater part ; if the gre^^er part reside 
within 20 miles, not in any case exceeding three, unless a greater 
number shall be desirous to join in making and subscribing the said 
declaration ; or by one, if all, or all except one, shall reside at a 
greater distance. In the case of a ship belonging to any c&iporate 
hody in the U. K., another form of declaration is directed to be 
taken and subscribed by the secretary or other proper ofiicer of such 
corporate body. At the time the certificate * is obtained, a bond is Certificate 
given to the crown conditioned to deliver it up if the ship be lost or of^egi*^* 
the master be changed, and the like. The certificates thus granted are 
to be numbered in progression by the persons granting them, begin- 
ning such numeration at the commencement of each and every year, 
and the collector must copy into a book, to be kept for that purpose, 
all the particulars contained in them ; and forthwith, or within one 
month at the farthest, transmit exact copies to the Commrs. of the 

• Form of in 12 & 13 Vkt. c. 29, ». 18. 
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Customs, together with the number of such certificate granted by 
them. 

These several regulations are applicable to British ships while 
they remain the property of their original owners. Other provi- 
mons are made by the statutes to regulate the transfer of the pro« 
pertyj wholly or in part, from one person to another; and as no 
transfer can be valid without a comphance with them,* I will now 
proceed to the consideration of them. In the first place, it mnst be 
premised that the property of every British ship, of which there are 
more than one owner, must be taken and considered to be divided 
mto 64 equal parts or shares; and the proportion held by each 
described in the registry as being a certain number of 64th parts, of 
shares ; and that no person can register in respect of any proportion 
which is not an integral 64th of the same ; except when the pro» 
perty is incapable of being reduced by division into any number of 
mtegral 64ths ; and, except also, when it is partnership-property, in 
that case, the partners may hold the property, in the name of the 
house, without distinsuishing the interest of each owner, and the 
ship or shares are to be sabject to the rules of law and equity that 
govern other partnership property. Again, no greater number than 
30 persons can be le^ owners at one and the same time as tenants 
in common, or can be registered as such. In this respect, however, 
it is provided that this rule shall not effect the equitable title of 
minors, heirs, legatees, creditors, or others, exceeding that number, 
represented by, or holding from, any of the persons withhi the said 
number registered as legal owners of any share or shares^ nor joint- 
stock companies who may, by the permission of the Commrs. of 
Customs, hold ships through the intervention of not less than three 
trtistees. 

• The transfer is thus effected : — When the property in any ship, 
or any part thereof, belonging to any of H. M.'s subjects, ahall, o^ 
registry thereof, be sold to any other of H. M.*s subjects, the same 
shall be transferred by biU of sale, or other instrument in writing^ 
containing a recital of the certificate of registry of such ship, or the 
principal oont«its thereof; otherwise such transfer shall not be 
valid or effectual for any purposes whatever either in law or in equity.^ 
The biU of sale is not to be deemed void by reason of any error in 
such recital, or by the recital of any former certificate of registry, 
instead of the existing certificate, provided the identity of the ship 
or vessel, intended in the reckal, be effectually proved thereby, Mark* 
the bill of sale, or other instrument in writing, is not vahd for any 
purpose until it is produced to the Collector and Comptroller of the 



• SefO Kain v. Old, 2 B. & C. 627. 
Speldt «. Lechmere, 13 Ves. 589; 
l^e Shtp-Registry Act (8 & 9 Vict, c 
S9 ) does not apply to a transfer by act 
and operation of law, see Blozam v. Huh- 
hard, & East, 407. So far as it tends to 
defeat a title it must be constructed with 
the strictuess of a pencU enactment, 
Hubbard v. Johnstone, 3^ Taunt, 177. 



As to exectdory contracts for sale of a 
ship after regfistry, see Hughes t>. Mo^ 
ris, 21 L. J. Ch. 761; Duncan «. Tin- 
dal, 22 lb. C. B. 137; McCahnont «. 
Rankin, lb. ch. 554. 

b Hughes «. Morris, 21 L. .T. Ch- 
761 ; McCalmont v. Rankin, 2? lb. 
554; Duncan ©. Tiudal, lb. C. P. 137. 
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J)Ort at which such ship is already registered,* or hoth Collector or CHAf. II. 
Comptroller at any other port at which she is ahout to he registered 
de naco (as the case may he); nor until there he entered in the hook 
of registry, or registry de novo^ the name, residence, and description 
of the vendor or mortgagor, or of each vendor or mortgagor, if more 
than one, the liumher of shares transferred, the name, residence, and 
description of the purchaser or mortgagee, or of each purchaser or 
mortgagee, if more than one, and the date of the hill of sale or other 
instrumentj and of the production of it. Moreover (except when 
the ship IS about to- he registered de novo^ in which case a new cer« 
tificate is granted), the Collector and Comptroller of the port, where 
such ship is registered, must indorse these particulars on the certifi- 
cate. The Collector and Comptroller must also forthwith give notice 
therebf to the CVMumrs. of Customs, and, if required, must certify, 
by iB^brsement on tlie hill of sale or other instrument, that the par- 
ticnlars before mentioned have been so entered in the hook of 
registry, and indorsed upon the certificate of registry. When done, 
the bill of sale or other instrument is valid to all intents and pur* 
poses, and as against all persons whatever, except as against suck 
iubseguent pnrdiasers and mortgagees^ who shall first procure the 
indof^sement to he made upon the certificate of registry of such ship or 
tesselj in manner hereinafter mentioned. The intent and meaning 
of the act is declared to he (as between purchasers and mortgagees, 
where more than one appears to claim the same property, or to 
claim security on the same property, in the same rank and degree), 
that priority one over the other should he allowed, not according to 
the respective times when the entry is made in the hook of registry, 
bat according to the time when the indorsement is made upon the 
certificate of registry. To illustrate it ; suppose A. execute two hills 
of sale of one and the same share, that is, one to B. and another to 
G. ; and B. enter his bill of sale in the book of registry, by which 
his title is perfect, subject to be divested by his non-compliance with 
the requirements of the Act : C. afterwards enters his, gets posses- 
sion of the certificate, and first procures the indorsemerU to be made 
upon it, the property is in C, and not in B., though C. was, in fact, 
the subsequent purchaser. But suppose the certificate were lost, 
mislaid, or detained ? in such case, the Commrs. of Customs may 
grant further time ; and their Collector will make a memorandum of 
it in the book of registry ; and, during such time, no priority can be 
gained. When a bill of sale, or other instrument in writing, has 
been so entered for any share, 30 days are allowed for indorsing the 
certificate of registry, before any other bill of sale for the same 
shall be entered ; or if the ship is absent from the port to which she 
belongs, at the time of such entry, then 30 days must elapse from 
the day of her arrival at her port ; and so, if two or more were 
entered, as regards others, and in every case where there shall at 
any time happen to be two or more transfers of the same owner, or 
of the same property, entered in the book of registry, the Collector 
and Comptroller must indorse upon the certificate of registry the par- 

* Boyson v. Gibson, 4 C. B. U8. ^ 8 & d Vict. c. 89, ss. 35, 36. 
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Jkbott on ticulars of the bill of sale,, or other instrument, under which the 
Skipping, person claims property, who shall produce the certificate of registry 
for that purpose within 30 days next after the entry of his said bill 
of sale, or other mstrument, in the book of registry, or within 30 
days next after the return of the ship to her port, in case of her 
absence at the time of such entry, and in case no person shall pro- 
duce the certificate of registry within the said spaces of 30 days, 
they must indorse upon the certificate of registry tlie particulars, &c., 
to such persons as shall first produce the certificate of registry for 
that pnrpose. By way of further illustration : — suppose A. to 
execute a bill of sale to B., and another to C, and B/s instrument 
is duly entered on the Int of Jan. ; 30 days, from that day, must 
elapse before C.'s instrument can be entered, or, if the ship were 
absent, 30 days must elapse from the day of her arrival at her port 
before G/s can be entered. Supposing both B. and C.'s instruments 
entered, the same number of days must elapse before a third can be 
entered, and so on : suppose both B. and C.'s instruments entered, 
but B. neglects, within the time allowed him, to obtain the required 
indorsement on the certificate, C.'s 30 days then begin to run, and 
if he, within the time, procure the indorsement, C. has priority over 
B. ; but if C. neglect, in like manner, he who first produces the 
certificate, and procures the indorsement, has the legal title to the 
share.* It should be further observed, that if, after being recorded 
9kt the port to which the ship belongs, the certificate of registry and 
bill of sale, containing a notification of such record, be produced to 
the Collector and Comptroller of any port where she may then be^ 
they, on being required so to do, must indorse on the certificate the 
transfer mentioned in such bill of sale; and give notice thereof to 
the Collector and Comptroller of the port to which she belongs, who 
shall receive the same, as if they had made such indorsement 
themselves ; but inserting the name of the port at which such in- * 
dorsement was made. Previous notice of such requisition, however, 
must first be given to the officers of the port to which she belongs, 
who are to send information to the officers of such other port, whether 
any, and what other, bill or bills of sale have been recorded in the 
books of registry, and the officers of such other port, having such 
information, must proceed to the indorsing of the certificate, just as 
they would do if such other port were the port to which such vessel 
belonged. Again, if, upon registry de novo^ any bill of sale shall not 
have been recorded and indorsed, as above stated, the bill of sale 
must be produced and registered ; otherwise, such sale shall not be 
noticed in the registry de novo; provided always, that upon the 
future production of the bill of sale and certificate, the transfer may 
be recorded) as well after such registry de novo^ as before. Again, 
it should be observed, that upon any change of property in a ship, 
registry de now may be granted (if desired), although not required 
Tnnifer by by the act. If the property of any one who may be out of the 
H^^^ kingdom be sold, in his absence, by his kiusmail, agent, or cone- 

spondent, under his directions, express or implied, and acting for his 

• See Smith'* Merc. L. 171 (8rd Edit.) 
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ntent in that behalf, without legal power, the Commrs. of Customs Chap. IT. 
nay, upon application to them, and proof to their satisfaction of the 
'air dealings of the parties, permit such transfer to be registered, if 
registry de novo be necessary, or to be recorded and indorsed, as the 
case may be, in manner directed by the act, as if such legal power 
had been produced. And if a bill of sale cannot be produced, or if, 
by reason of time, absence, or death of parties concerned, it cannot 
be preyed that a bill of sale had been executed, and registry de novo 
shall have become necessary, the Commrs., upon proof of the fair 
dealings of the parties, may permit the ship to be registered de novo^ 
as if a bill of sale had been produced ; provided good and svfficient 
teeurtty be given to produce legal powers, or abide future claims. 

These observations apply to absolute transfers ; but there is anothei* Tniii»fer»by 
which, from frequent occurrence and great practical importance, re- ^ayof 
quires oonsideration, namely, transfer by way of legacy, mortgage, J^'****** 
or assignment to trustees for the payment of debts. In these 
cases, the Collector and Comptroller of the port where she is regis- 
tered must, in the entry book of registry, state and express the 
nature and object of the transfer. The mortgagee is not by reason 
thereof to be deemed the owner ; and his interest being duly regis- 
tered, is not to be affected by any act of bankru])tcy of the mortgagor. 

No person who has taken the oath of allegiance to any foreign Who can- 
state (except under the terms of some capitulation), unless afterwards not be an 
denizenised or naturalised, nor any person usually residing in a foreign o^"**'* 
country (unless he be a member of some British factory, or agent for 
or partner in any house actually carrying on trade in Great Britain 
or Ireland) can be owner, in whole or in part, directly or indirectly, 
of any ship required to be registered; save and except, also, a mem- 
ber of the company of merchants trading to the Levant Seas at the 
time of its dissolution, and continuing to hold any shares. An occa- 
nonal residence for the purpose of obtaining a colourable qualification 
will not give a title. No person is entitled who has not his usual Declaration 
residence in Gt. Britain^ or in the dominions belonging to the crown, ^y P**^ 
If he go to . another country, and there has a more usual residence * ***'' 
than in this, he is no longer entitled to the same privilege. Besides, 
The Merchant Shipping Law Amendment Act (16 & 17 Vict. c. 131, 
8. 32) requires a declaration to be made by the transferee of any 
share in any British registered ship that he is a British subject, unless 
she be thereupon registered de novoy and that no foreigner has any 
interest in the share transferred ; and that no bill of sale shall be 
registered, unless such declaration be indorsed and signed. The 8 & Registry 
9 Vict. c. 89, requires the officers to make a registry de novo^ and <*« «<>«>• 
to grant a new certificate : when the old certificate has been lost 
or mislaid ; when the certificate is wilfully detained, or the per- 
son detaining it has absconded ; whenever the owner who subscribed 
the declaration lias transferred all his shares ; when the ship is altered, 
80 as not to correspond with the particulars in her certificate. Add 
to this, that the owners ma^y if they think fit, on any change of pro- 
perty, have the vessel registered de novo. In some of these cases it 
is optional with the owners to register anew or not ; in others, it is 
fthsoJately necessary, as, without it, she is deemed and taken to be a 
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ship not duly registered. loHtead, however, of a registry de Tioto^ 
a temporary licence may be obtained, in some cases, as when the 
certificate is unlawfully detained, or lost, or mislaid. 

The officers may be compelled by mandamits to do their duty. 

A bill of sale from the original builder to the first purchasers of a 
new ship, that is, of a ship before registry, need not contain a recital 
of a certificate of registry : * nor can properly do so, because regularly 
the ship is not to be registered until it comes to their hands, although 
they must cause it to l)e^ registered before the commencement of a 
vo3'age.^ 

If the master, though part-owner, or if any other person who shall 
have received or obtained bv any means, or for any purpose whatever, 
a certificate of registry, shall wilfulbf^ detain or refuse to deliver it up 
to the proper officers of the customs, for the purposes of t)ie ship, any 
neighbouring justice of the peace may, upon the compliant or. oath of 
any owner, fine the offender 100/.; and on default of payment, commit 
him to gaol for not less than 3 or more than 12 months. Independent of 
those provisions, where the Court of Admiralty entertains a suit for th^ 
possession of a sliip, that Court will, if necessary^ compel the production 
of it by its own process. In a suit on a bottomry bond, such process 
was issued against a person who detained the register under an alleged 
sale by the original owner, but which seems to have been considered 
as a fraudulent sale, made for the purpose of defeating the bond. 
This person returned to the process that the certificate had be^ 
deposited in the hands of another ; a similar process was then issued 
to the other, and the certificate was delivered up.^ 

The officers of the customs at any port or place must, upon rea- 
sonable request by any person whatever, produce and exhibit for his 
inspection all instruments, entries, &c., thus required to be made, and 
must allow him to extract or copy them. 

All examined copies are evidence of the facts they contain, or, by 
the Law of Evidence Act, a certified copy will in general suffice.* 



* Oxenham o. Gibbs, in B. JU Tr. T. 
1807. 

' ^ As to contracts for buUding a ship, 
4ee Woods «. Russell, 5 B, & A. 94'2; 
Clarke «. Spence, 4 Ad. & E. 448; Laid- 
ler V. Burlinson« 2 M. & W. 602; Read 
V. Fairbanks, 22 L. J. C. B. 206. A 
contract or agreement for sale of a sliip 



after registry must recite . the certificatei 
McCalmont o. Rankin, an/e, p. 122, e. 

« See Bo wen v. Fox, 10 B. & C. 41; 
Rex.v. Walsh, 1 Ad. & ET. 481. 

^ The Barbara, 4 Rob. A. R. I. 

« 8&dViot.c89,s.43. 14 ft 15 
Vict. c. 99, «. 5. 
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PART-OWNERS. 



several part-owners of a ship are tenants in common with each Tenanta in 
r of their respective shares : *• each has a distinct^ although uudi* common, 
i, interest in the whole, and upon the death of any one, his share 
to his own personal representatives, and does not accrue to the 
rs hy survivorship. ** It is proposed to consider the nature of 
r interest, 1, with relation to each other; and, 2, with relation to 
igers. 

A personal chattel, vested in several distinct proprietors, cannot 
ibiy be enjoyed advantageously by all, without a common consent 
agreement among them. To regulate their enjoyment, in case 
isagreement, is one of the hardest tasks of legislation : and it is 
wiuout ^visdom that the law of England, in general, declines to 
pfere in their disputes, leaving it to themselves, either to ex^oy 
r common property by agreement, or to suffer it to remain unen- 
d or perish by their dissension ; as the best method of forcing 
a to a common consent for their common benefit. But of ships, Emplosr- 
sft are built to plough the sea, and not to lie bff the wcdU, i°^°t of 
mercial nations consider the actual employment as a matter, !i^JjJl!J 
merely of private advantage to their owners, but of public ^^^ 
efit to the State, and therefore have laid down certain positive 
8 in order to favour this employment, and to prevent the obsti- 
f of some of the part-owners from condemning the ship to rot in 
aess. It sometimes happens, that several persons become part- 
lers in a ship under a fixed compact and settled agreement among 
n for the employment of it, or that by common consent they 
(gate the management of their common concern to one of them, 
) by a very intelligible figure of speech is called the husband of 

ship. When this is the case, nothing is left for the law of the 
e but to enforce the compact and agreement of the parties 
)rding to its own mode of administering justice in analogous 
». It is only, when the enjoyment of the property has not been 
i settled by the parties, that it becomes necessary to inquire what 
le the law of the country has prescribed for the regulation of it. 
le foreign writers^ on maritime law have laid it down as a rule, 
; if a ship is in need of repair, and one part-owner is willing to 
lir it, and another unwilling, he, who is willing, may repair it at 
r common expense ; and if the other will not pay his quota within . , , 

lonths, he shall lose his share in the ship : and they found their , . 

trine upon a passage in the Digest, in which the same opinion is 
vered with regard to the repairs of a house.^ But I do not find 

8 & 9 Vict. c. 89, 1. 85. yive at law. See Buckley v. Barber, 6 

See Smith*d Merc. Law, b. 2, ch. 1. Exch, 180. 

e they Joini-temmU the property ^ Stnicca de Nay. p. 2, n. 8. 

d not pass to the surrivor; for the ^ Dig. 17, 2, 52, 10. 

to partnership chattels does not sur- 
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AUoii on this rule adopted in practice in any country, and in case of the povi 

Shipping, ^f ^j^g party it would be extremely cruel. The law of this coun 

while it authorizes the majoritf/ in value to employ the ship upon 

probable design, it takes care to secure the interest of the dissent; 

minority from being lost in the employment of which they dis 

prove. And for this purpose it has been the practice of the Cc 

of Admiralty from very remote times to take a stipulation from th 

who desire to send the ship on a voyage, in a sum equal to the va 

of the sliares of those who disapprove of the adventure, either to br 

back and restore to them tlie ship within a limited time, or to * 

them the value of their shares. When this is done, the dissenti 

part-owners bear no portion of the expenses of the outfit, and 

not entitled to a share in the profits of the undertaking, but the s 

sails wholly at the charge and risk, and for the profit of the othe 

How mino- This security may be taken upon a warrant obtained by the mino; 

rity may ob- to arrest the ship ; and it is incumbent on the minority to h 

tein iecu- ^course to such proceedings, as the best means of protecting tl 

"^* interest; or if they forbear to do so, at all events they sho 

expressly notify their dissent to the others, and, if possible, to 

merchants also, who freight the ship. For it has been decided, t 

one part-owner cannot recover damages against another by an act 

at law upon a charge of fraudulently and deceitfully sending the slii] 

foreign parts, where she was lost.^ And it has also been decided in 

Court of Chancery that one part-owner cannot have redress in eqi 

against another for the loss of a ship sent to sea without his asse: 

These decisions are consonant to the general rule of law, that wl: 

one tenant in common does not destroy the common property, 

only takes it out of the possession of another, and carries it away, 

action lies against him ; but if he destr6ys the common property 

is liable to be sued by his companion. And in a case tried bei 

Ch. J. King, wherein it appeared that one part-owner had fore 

taken a ship out of the possession of another, secreted it, and chan 

its name : and that it afterwards came into the possession of a tl 

person, who sent it to J., where it was sunk and lost; 

Ch. J. left it to the jury to say, under all the circumstances of 

case, whether this was not a destruction of the ship by the mean 

the defendant ; and they finding it to be so, the plaintiff recon 

the value of his share. The Court of C. P. afterwards approved of 

direction.** If a part-owner expressly notify his dissent, the O 

of Chancery will not compel him to contribute to a loss.* If 

minority happen to have possession of the ship, and refuse to em] 

it, the majority also may, by a similar warrant, obtain posses 

How majo- of it, and send it to sea, upon giving such security. The Com 

rity may Admiralty can never proceed to change the possession, except on 

!?^?! ^^' application of a majorily of the whole of the legal interest.^ It 

indeed formerly doubted in Westminster Hall, whether this pra< 

* Anon. 2 Ch. Ca. 36; Boson «. Sand- Heath v. Huhbard, 4 East, 120. 

ford, Carth. 58. « Horn c. Gilpin, Amb. 265. 

*» Graves r. Sawcer, Sir T. Ray. 15. ' The Valiant, 1 Wm. Rob. 

« Strelly t>. Winson, 1 Vem. 297. the Elizabeth and Jane, lb. 279. 
^ Bamardiiiton v. Chapman, cited in 
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of the Court of Admiialtj was not an unfounded assumption of Chap, II y> 
jurisdiction in a matter not within its cogniaance, because arisiug at 
home and upon land ; but it is now universally admitted — an admitted 
jurisdiction, not only to detain the vessel at the instance of one part- 
owner, until the others give security to the extent of their shares, 
but in a suit instituted by the real owner agaimst a mere wrong-doer.* 
The Court, as above stated, regards the le^al title only, and in case 
of dispute, will direct a feigned issue. A mortgagee cannot obtain 
this warrant.*^ 

The Court of Admiralty cannot in any ease compel any of the 
part-owners to sell his interest.^ 

The interest of part-owners in a ship and in the profits and loss of How the 
an adventmre undertaken by their mutual consent, is not affected by interett o£ 
the bankruptcy of one of them taking place after the commencement ?"V! ^" 
of the voyage, although he has not paid his full share of the outfit. In ^^ iMmk- 
such a case if the other part-owners have in that character paid the ruptcy of 
expense of the outfit, or made themselves responsible for it, they will aaother. 
have a right to deduct his share from the portion of the profits to be 
paid to his assignees ; for, as a general rule, if one partner become 
t»ankrupt, his assignees can obtain no share of the partnership effects 
until they first satisfy all that is due from him to the partnership. So * 
in a joint shipping adventure, which produces certain goods, no part- 
ner nor any representative of one, has a right to his aliquot part of 
such goods, until he has paid his share of the expense of procuring it. 
But this lien seems confined to the profits of the adventure, and not 
to extend to the bankrupt's share in the shdp kself.^ The proper 
course i» (bankruptcy or no bankruptcy) first ta deduct all the expenses 
which have been incurred in order to obtain those goods, and then to 
divide the residue among the shareholder?, in proportion to the 
shares to which each is entitled." So the usage or course of trade I ap- Parchasers. 
prehend to be to charge an assignee or purchaser in account for the 
outfit and other expenses incurred in respect of the voyage, of which 
he is entitled, in consequence of his purchase to share the profits, 
which caB be only the voyage in prosecution at the time of the pur- 
chase, but not to carry back the charge as against him to the expense 
of any antecedent adventure from which he can derive no profit. 
It is said to have been decided in the Court of Chancery in a case Remedy for 
where the majority of the part- owners had settled an account of the "> account, 
profits of a voyage that the others were concluded thereby ; and the 
court would not entertain a suit by one of them to unravel the 
accounts.^ I presume this to have been a settlement with the 
master. The ordinary remedy for part-owners to obtain an ad- 
justment of the ship's accounts among themselves is a suit in a Court 
of Equity. The only proceeding at the common law generally appli- 
cable toT their case is an adimi of account^ and this proceeding has 

• In pe Blanshard, 2 B. & C. 249. ex parte Harrison, 2 Rose, 76; contra^ 
^ The Highlander, 2 Wm Rob. 109. Doddiugton v. Hallett, 1 Ves. Sen. 497. 
« Ouston ». Hebden. 1 Wils. 101, « Smith v, De Silva, Cowp. 469; 

lee alio «v parte Young, 2 Yes. & B. Holdemess v. Shackels, 8 B. & C. 612. 
242« ^ Robinson v, Thompson, 1 Vera. 

* Est parte Young, 2 Ves. & B. 242. 465. 
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AhboH m ong fallen into disuse. But in a cade where several pait>owner5 
Shipping, entered into a written agreement, whereby they and each and ever/ 
of them did agree to and with the others and each and every of the 
others, that the ship should proceed on a certain voyage, and be 
under the exclusive management and control of one of the parties as 
husband thereof;* and that after the ship's return a full account 
should be made out of the ship and her concerns, and the nett 
profits be divided according to the proportions ; it was held that each 
individual party to the agreement might maintain an action at law 
upon it against him who had acted as the husband, for not making 
out an account and dividing the profits within a reasonable time after 
the ship's return. 
Partfei to 2. As to the interest of part-owners with regard to strangers.^ 
acUons. The several part-owners of a ship make in law but one Qwner, and 
in all actions, whether of contract or loss, ought regularly to join in 
one action at law for the recovery of the debt or damages which si^ 
afterwards to be divided among themselves according to their re^ 
spective interests ; for otherwise the party complained of might be 
unnecessarily harassed with the expense ef several suits to obtain the 
same end which might be as well effected in one. It is true Chat the 
non-joinder of a paHM)wner as co-plaintiff may, under ^^ The Com- 
mon Law Procedure Act," 1852, be amended before or at the trial 
in some cases ; but as the defendant may still plead in abatement, 
and as the amendment is upon terms sometimes seVere, all should be 
joined in the first instance.^ The defendant should take care to 
have this righted, for if the defendant does not do this the single 
part-owner will recover damages for the injury prpportioiiate to his 
share in the ship, whether the nature of his interest is made to 
appear upon evidence at the trial or is originally stated by himself in 
the allegation of his cause of complaint. And if afterwards another 
part-owner sues for bis own interest, the defendant can no longer 
avail himself of the objection, because the party to the first suit 
has no longer any matter of complaint.^ In the case of the death of 
any part-owner after an injury received, the riglit of action survives 
in general to the surviving part-owners, who must afterwards pay to 
the personal representativeis of the deceased the value of his share. 
The same remarks apply to the nonjoinder of a part-owner as co- 
defendant.^ And it is no less important for the defendant to have 
it set right ; for otherwise, the plaintiff will recover his whole 
demand, and the defendant will be obliged to resort to the others for 
contribution. 

• Owiton «. Ogle, 13 East, 538; « Sedgworth v, Overend, 7 T. B. 

Servante v. James, 10 B. & C. 413; 279; Cooper v. South, 4 Taunt. 803; 2 

Eccleston v. Clipsham, 1 Wms. Saund. Wms. Saund. 117, a. 

153. M6 & 16 Vict c 76, sa. 37-39. 

•> 15 & 16 Vict, c 76, ss. 34-36. 
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THE PERSONS EMPLOYED IN THE NAVIGA- 
TION OF MERCHANT SHIPS. 

CHAPTER IV. Chap. TV. 

THB QUALIFICJITIONS OF THE MASTER AND MABINERS. 

The master of a ship is the person entmsted with the care and ma- Matter, 
lagement of it. His power and authority are so great, and the trust 
eposed in him is of so important a nature, that the greatest care and 
ircumspection ought to he used hy the owners in the choice and 
ppointment of him. It appears, hy the language of the ancient sea- 
iws and ordinances, that the master was formerly, in almost every 
istance, a part-owner of the ship, and consequently interested in a 
veofold character in the faithful discharge of his duty. At present, 
; frequently happens that he has no property in the ship. 

The law of this country requires a previous examination of the Examiii»- 
erson to be appointed to this important office, in order to ascertain ^^^^ 
is fitness for it.* It requires this of both the master and mate of 
weign going skipsy that is to say, of all ships employed in trading or 
oing beyond the following limits, namely, the coasts of the U. if., 
be islands of Guemseg^ Jersey^ Sark, Alderney^ and Man^ and the 
ontinent of Europe^ between the river Elbe and Brett, inclusive, 
"his examination is conducted by local Marine Boards, under the 
eneral superintendence of the Board of Trade. Upon a satisfactory Ceftificatea. 
eport of the local examiners, the Board of Trade grants the applicant 
certificate of competency or a certificcUe of service, as the case may 
e. The Board of Trade has also the wholesome and necessary 
owers of suspending or cancelling such certificates, in case of need.^ 
'he certificates may be either of a grade appropriate to the stations 
eld by them for the time being, or of any superior grade.*^ All cer- 
ficates, whether of competency or service, must be made in dupli- 
ite, one part of which is to be delivered to the person entitled to the 
^rtificate, and the other kept and recorded by the registrar of seamen, 
p by such other person as the Board of Trade may direct, who is, 
pen notice from the Board, to make a corresponding entry in the 
ecord of Certificates of all orders made by it for cancelling, suspend- 
ig, altering, or otherwise affecting any certificate.*^ If a master or 
late can prove to the satisfaction of the Board of Trade that he has 
inocently lost or been deprived of any certificate already granted to 
im, a copy is to be made and certified and delivered to him, which 
opy is to have all the effect of an original.** On signing the ship's ar- 
Icles, or in the case of running agreements, before the second and every 
absequent voyage, the certificates must be produced to the skipping 

• The MercatOOe Marine Jet, 1860 & 16 Vict. c. 96, ss. 4, 26). 
:13 & 14 Vict. c. 93, 88. 24—26). « lb. s. 6. 

^ lb. 8. 28, enlarged by the Mercan- * 13 & 14 Vict. c. 93, 88. 29, SO. 

iHe Marin* Amendment Jet, 1861 (14 

k2 
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Ahbott on master^ who signs and gives a certificate to that effect. The Collector 
S hipping, ©r Comptroller of the customs may, upon the production of this cer- 
tificate, allow such ship to go to sea without requiring the production of 
the certificates or ship's articles. No officer is allowed to clear any 
such ship without the production of this shipping master s certificate.' 
False representations for the purpose of ohtaining; the forging, 
altering, fraudulently using ; neglecting to give up any certificate of 
competency or service when cancelled, are grave offences and severely 
Seamen. punished hy fine or imprisonment. The other persons employed in 
the ordinary navigation of a trading ship fall under the general deno- 
mination of mariners or seamen. For the employment of a British 
ship it was formerly necessary that the master and a certain propor- 
tion of the mariners should, in many cases, be British subjects; but 
this is not so now.** 

The Mercantile Marine Act^ 1850 (13 & 14 Vict., c. 93), contains 
most important provisions relating to seamen. It is entitled '' Ad 
Act for improving the condition of Masters, Mates, and Seamen, and 
maintaining discipline in the Merchant Service." Under the word 
seaman the Act includes every person (except masters and appren- 
tices, duly indentured and registered) employed or engaged to serve in 
any capacity on board any sea-going vessel. After vesting all powers 
of controlling and regulating The General Uegister and Record Office 
of Seamen in the Board of Trade, and giving it power, with the 
concurrence of the Lord High Admiral or Commissioners, to dis- 
pense with so much of The GinercU Merchant Seamen's Act (7 & 8 
Vict., c. 112) as relates to register tickets^ and after directing how 
-^. the registry is to be kept in future, it enacts in substance, that 

boards may ^^ ^^^^^ seaport in the U. K. in which there is a Local Marine 
establish Board, such board shall establish a shipping office or shipping officeS) 
and regulate and may procure the requisite premises and appoint, and from time to 
shipping ^jjjg remove and rc-appoint, superintendents of such ofiUces, to be 
called shipping masters^ with any necessary deputies, &c., who are to 
obey the directions of the Local Marine Board by which he is ap- 
pointed. Deputies, clerks, and servants shall, before entering upon 
their duties, give such security (if any) for thexlue performance thereof 
as the Board of Trade may require ; and every act done by or before 
any deputy duly appointed shall have the same effect as if done by 
or before the shipping master : provided that if in any case any two 
members of any Local Marine Board complain to the Board of Trade, 
that any shipping master, deputy, clerk, or seiTant appointed by such 
Local Marine Board does not properly discharge his duties, the 
Board of Trade may investigate the case, and may, if the complaint 
is substantiated, remove him from his office, and may provide for the 
proper performance of his duties until another person is properly 
Business of appointed in his place. The general business of shipping masters so 
such offices appointed is to afford facilities for engaging seamen by keeping regis^ 
H®°* y* tries of their names and characters, to superintend and facilitate their 
engagement and discharge, to provide means for securing the pre- 
sence on board at the proper times of men who are so engaged, and 

» 14 & 15 Vict. c. 96, s. 6. •» 16 & 17 Vict. c. 131, s. 31. 
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to perform such other duties in respect of seamen as are committed Chaf. IV. 

to them. 

Besides, the Board of Trade may, with the consent of H. M/s Com- Bonnets 

missioners of Customs, cause any duties relating to seamen or appren- ™*y Jj» 

tices which are now performed by officers of customs to be transferred J™"**"®* 

1 t» t -t 1 • * •ttiA from cut- 

to and performed by shippmg masters appomted under the Act. tomttothip- 

£very owner or master of a ship engaging or discharging any crew ping mat- 
er seaman in a shipping office or before a shipping master must pay tew. 
to the shipping master the whole of the fees made payable by tho Matters to 
Act, in respect of such engagement or discharge ; and may, for the P«y ^«««> 
purpose of in part reimbursing himself, deduct in respect of each 5" *^^ 
such engagement or discliarge from the wages of all persons (except f^om \Jaget. 
apprentices) so engaged or discharged, and retain any sums not ex- 
ceeding the sums specified. Printed forms of all agreements, advance Formtis- 
notes, allotment notes, receipts, discharges, official log books, and f"®*,^^ !^ 
other documents which in pursuance of the Act are issued or sane- J|Ji^j*g|j^. 
tioned by the Board, for the use of persons engaged in or connected pi^g officet. 
with the merchant service, are to be supplied or sold at all shipping 
offices at such times, to such persons, at such moderate prices (if any), 
and in such manner as the Board may direct, or by such other persons 
as it may license so to do. The Board of Trade may, with the con- Butinett of 
sent of the Commissioners of H. M.'d Customs, direct that at any place shipping 
in which no separate shipping office is established the whole or any u^„"*^ 
part of the business of the shipping office shall be conducted at the ji^ted at 
Custom-house. The Board may authorise sailors' homes to take and re- custom- 
tain fees, and may appoint sailors' homes in London, The Board also houset. 
may, in any case, dispense with the shipping master s superintendence. 

The Seamen s Protectior^ Act (8 and 9 Vict. c. 116), (levelled Suppression 
against the cruel and infamous system of crimping) also contains some pf the crimp- 
wise and humane regulations respecting this class of our fellow men. *"* *y8^"»« 
It enables the Board of Trade to license persons to procure seamen 
for merchant ships ; and deelaces that no person not so licensed, or 
not being the owner, partrowner, master, or person in charge of a 
merchant ship^ or the ship's husband [^mate of the ship^ *" shall hire, 
engage, supp/y, or provide a seaman '^ to be entered on board any 
such ship. These licences are to be granted for such period, upon 
such terms, and upon such security being given, and are revocable, 
upon such conditions, as the Board of Trade may at any time 
appoint. With a view to suppress effectually the grievous imposi* 
tions and great injustices committed on seamen, in this respect, by 
persons having no interest in the ship, it is declared unlawful for 
any one (except persons in H. M/s service) to go and be on board 
any merchant vessel before her actual arrival in dock, or at the 
place of discharge, without permission.. Again, if any person shall, 
on board any merchant ship, within 24 hours of her arrival at any 
port, solicit any seaman to become a lodger at the house of any 
person not so licensed, or remove the effects of any seaman, except 
under the personal direction of such seaman, and without the per* 
mission of the master, or person in charge of the ship, he is liaUe 

* 13 & 14 Vict. e. 93, t. 3^ ^ This includes apprentices, &c« lb. 
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Abbott oit to a penalty of 51, And a severe penalty is imposed on persons 
Shipping, receiving remuneration for board of sailors for a longer period than 
is due ; and also for not returning moneys, &c., belonging to seamen. 
Health, &c As regards their health, &c., on a voyage also, vns& provisions are 
on yojage. contained in The Mercantile Act^ 1850. Under severe penalties, feach 
adult seaman must have, for instance, a space of not less than 9 super- 
ficial feet measured on the deck or floor ; and it must be kept free 
from stores or goods ; and securely and properly constructed and 
well ventilated.^ There must be constantly kept on board a suffi- 
cient supply of medicines, &c., suitable to accidents and diseases 
arising on sea -voyages, in accordance with a scale issued by the 
Board of Traded The master is to keep weights and measures on 
board to determine the quantities of the several provisions and 
articles served out ; and the like. 
Ships* ar- The Mercantile Marine Act^ 1850, also contains very wise pro- 

ticlM^&c tective measures relating to ships' articles, the advance and uloi- 
ment of wages^ discipline on voyage, discharge of crew, and the 
like ; but these subjects fall more appropriately under other chapters 
of the work. 



CHAPTER V. 

OP THE AUTHORITY OP THE MASTER WITH REGARD TO THE EMPLOY- 
MENT OF THE SHIP. 

A TRADING ship is employed by virtue of two distinct species of con- 
tract: — 1, The contract by which an entire ship, or at least the 
principal part thereof, is let for a determined voyage to one or more 
places: this is usually done by a written instrument, signed and 
sealed, and called a charter-party. 2, The contract by which the 
master or owners of a ship destined on a particular voyage, engage 
separately with a number of persons unconnected with each other, 
to convey their respective goods to the place of the ship's destina- 
tion. A ship employed in this manner is usually called a general 
ship. The nature of each of these contracts will form the subject 
of particular discussion hereafter. In the present chapter it is pro- 
posed to consider only the povser of the master to bind the owners of 
the ship by these engagements. 

The owners rai-ely navigate a trading ship by themselves; the 
conduct and management of it are almost always entrusted to the 
master, whether he has or not any property in it. In the latter 
case, he is the •confidential servant or a;>ent of the owners at large ; 
in the former, of his co-partners. Of late, his authority, with regard 
to the employment of the ship, has been so thoroughly canvassed in 
our courts, on questions of repairs of ship, of sale, of hypothecation, 
bottomry bonds, transhipment, and the like, that it is easy to get 

• 13 & U Vict. c. 93, 8. 63. »> lb. ss. 64—69. 
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from the various decisions a general notion of his true character. Chap. V. 
It is his duty, for instance, in case of damage to the ship, to do all A^TtowI 
that can be done towards bringing the adventure to a successful pain, 4te« 
terminatioQ ; to repair the ahipy if there be a reasonable prospect of 
doing so, at an expense not ruinous ; and to bring home the cargo 
and earn the freight, if possible. He is in a double capacity ; he is 
«t once agent of the shipowner, as to ship and freight ; and agent 
of the merchant, as to the goods. '^ He charges the shipowner, by 
signing bills of lading for such goods as are actually on board.** If 
he 18 in % foreign country, and neither the owner nor his agent 
is there, and repairs are necessary, he may pledge the owners' 
credit for them ; or if he wants money to repair or victual his 
vessel, or for other necessaries, he must, in the first instance, endea- 
vour to raise it upon the credit of his owners ; if he can do sp, he 
has no authority to hypothecate the vessel : but, if he cannot other- 
wise obtain the money, he may hypothecate the ship. He cannot Power to 
hypothecate and pledge the personal credit of the owner for the same hypothe- 
advances. Neither has he authority to hypothecate the ship, unless ^^' ^^'» 
the payment of the money borrowed be made to depend upon the ' 
arrival of the ship.^ The raising of money upon bottomry, as already 
stated, can only be justified by necessit^,^ When it becomes, by 
damage, impossible to prosecute the adventure, he has authority 
even to sell the ship for the benefit of all concerned, and to receive 
the parehase-money.*' He may, under like circumstances, hypo- 
thecate freight and cargo, as well as the ship itself.^ He may, if 
the necessity arise^ and he cannot otherwise raise the money, sell a 
part of the cargo for the repairs of the ship, or other expenses, 
necessary to enable him to j^osecute and complete the voyage.^ If 
the necessity arise, he may tranship the cargo > Whether he is 
hound to do so, has never been expressly determined. It would 
seem that he is. Speajking of hypothecation^ jettison^ and ransom^ Ld. 
SioweUy in the Oratitudine case, says — '' In all these cases the cha- 
racter of agent, respecting the cargo, is thrown upon the master by 
the policy of the law, acting on the necessity of the circumstances in 
which he is placed. But it is said that this can only be done for the 
immediate l^nefit of the cargo, and not for the repairs of the ship. 
It is yery true that this involuntary agent ought, Eke an appointed 
agent, in all cases to act for the best respecting the propertv. Even 
in the case of a universal jactus^ which appears least likely to con- 
duce to the benefit of the cargo, — still it is so, the ship is compelled, 
in that case, to pay sua average, by which means the little which is 
to be taken as a remnant of Uie cargo is preserved ; whereas, other- 

» Benwm «. Chapman, 8 C. B. 963; ^ lb. see ante, p. 109. 

Shipton V, Thornton, 9 A. & E. 327; the « Ireland v, Thomson, 4 C, B. 158. 

GTatitndme,8 Kob. Adm. R. 259; Dun- ^ Justin v. BalUm, 1 Salk. 34; The 

can «. BensoD, 1 Ezch. 555; Beldon «l Oratitudine, 3 Rob. Adm. R» 240; The 

Campbell, 6 Ezch. 891; Frost v. Oliver, Jacob, 4 lb. 245, 3 Hagg. 87; Duncan 

2 £. & B. 306. «. Benson, 1 Ezch. 551 ; Smith's Merc. 

^ Hobbersty v. Ward, 8 Ezch. 330; L. Ch. 7. 

Grant o. Norway, 10 C. B. 686. ' Richardson v, Nourse, 8 B. & A. 

« Stainbank v. Penning, II C. B. 89* 237; Duncan ». Benson, 1 Ezch. 555. 

Duncan v. Benson. 1 Ezch. 555. ^ Shipton v, Thornton, 9 A. & E. 327* 
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Jbbou on wise, both ship and <»rgo would have been totally lost. In the case 
of ransom, what was intended for the benefit of the cargo, may 
eventually consume the wlwle, the proprietor will not be benefited 
in such a case, but he cannot be damnified ; he will have had the 
chance of advantage without the danger or possibility of loss ; for be 
cannot suffer beyond the value of the cargo, which, without such 
ransom, would have gone to the enemy in Mk>. It ie the same con- 
sideration which founds the rule of law that applies to the hypo- 
thecation of a ship." In another part of the same judgment, he says 
,— " There are other cases also in port in which the master has 
the same authority forced upon him. Suppose the case of a ship 
driven into port with » perishable cargo, where the master could 
hold no correspondence with the proprietor, suppose the vessel 
unable to proceed in time. In such emergencies, the authority of 
agent is necessarily devolved upon him, unless it could be supposed 
to be the policy of the law that the cargo should be left to perish 
without care. What must be done ? he must^ in such case, exercise 
his judgment, whether it would be better to tranship die cafgo, if he 
has the means, or to sell it. It is admitted, in ftrgument, tliat be is 
not absolutely bound to tranship, he may not have the means of 
transhipment, but even if he has, he may act for the best in deciding 
to «ell ; if he acts unwisely in that decision, still the foreign pur- 
chaser will be safe under his acts. If he had not the means of 
transhipping, he is under an obligation to selly unless it can be said 
that he is under an obligation to let it perish.'** , 

As already stated, by the general aathority which the master has, 
he may make contracts, and do all things necessary for the dwe and 
proper prosecution of the voyage in which the ship is engaged.** Bnt 
this authority does not usuaUif extend to eases where the owner can 
himself personally interfere ; as in the home port, or in a port in 
which he has beforehand appointed an agent who can personally in- 
terfere to do the thing required.*^ Therefore, if the ovener or his 
general agent be at the port or so near to it, as to be reasonably ex- 
pected to inteifere personally, the master cannot, unless specially 
authorised, or unless there be some custom of trade warranting it, 
pledge the owner's credit at all, but must leave it to him or to his 
agent to do what is necessary. Repairs are only instances of the 
above rule. If money be necessary, it may also, under the circum- 
stances stated, be raised upon credit.** What has been said pre- 
supposes too the usual errvployment o^ the ship; for if not so 
employed the owners are not liable.* Again he has authority to 
borrow money and the like for firosecuting the voyage, but not to 
pay for services already rendered.^ 

Another point of importance is well expressed by Ch. Just. 
Jervis, in a recent case ; — " He may (say* he) make contracts for the 
hire of the ship, but cannot vary that which the owner has made. 

* See Vlierboom v. Chapman, 13 M. «* A^hur v. Barton, 6 M, & W. 144. 

& W. 2.'^0. « Newberry v. Colvin, 7 Bing. 190; 

•» Beldw 3J. Campbell, 6 Exch. 851; the Drtiid, 1 W. Rob. 391. 
explained in Frost v, Oliver, 2 E. & B. f Beldon v. Campbell, 6 Exch. 886; 

306. Frost r, OKver, 2 IS. & a 30G. 
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fie may make contracts to carry goods on freight, but cannot bind Chap.V. 
lis owners by a contract to carry freight free. So with r^;ard to Limited 
[oods put on board he may sign a bill of lading, and acknowledge authority, 
be nature and quality and condition of the goods. Constant usage 
hows that masters have that general authority; and, if a more limited 
ne is given^ a party not informed of it is not effected hy mch limi^ 
tiion. The master is a general agent to perform all things relating 
) the usual employment of his ship, and the authority of such an 
gent to perform all things usual in the line of business in which he 
> employed, cannot be limited by any private order or direction not 
nown to the party dealing with him."*^ 

The authority of the master is to provide necessaries only : and 
[le creditor is required to prove the actual existence of the necessity 
f those things which give rise to his demand.^ The term necessaries what are 
leans whatever is fit and proj)er for the service on which a vessel is necessariety 
ngaged, and whatever the owner of that vessel, as a prudent man, ^' 
irould have ordered if present at the time.^ 

If the master expend moneys of his own for these purposes, he 
tas a right to call upon the owners to repay him.*^ 

The mere fact of taking a licensed pilot on board does not Duty when 
xonerate the master and crew from the proper observance of their licensed 
•wn duty. Although the directions of the pilot may be imperative P|J*J^" °" 
»n them as to the course the vessel is to pursue, the management of 
ler is still under the control of the master. It is the master s duty 
o have the safe conduct of her by issuing the necessary orders, and 
t is the duty of the crew to carry these orders into execution ; and 
or the due performance of these relative duties the master and 
Tew are still respectively responsible.® How and when tlie fact of 
laving a licensed pilot on board exempts the owners from respon- 
ibility will be found in a following page. 

The master also is answerable for his own contract ; ^ for in favour Personal 
>f commerce the law will not compel the merchant to seek after the liability. 
)wner8 and sue them, although it gives him the power to do so; 
>ut leaves him a twofold remedy agaiust the one or the other. 
Vnd this rule of the law of England agrees with the law of other Owner's 
iommercial nations. When the Romans began to engage in com- liability for 
nerce, a new species of action under a particular name appears to ^^^ n»a»t^r'» 
lave been introduced to ascertain and enforce this responsibility of 
he owners for the acts of their servants,^ and by the Prsetorian 
jdict the owners, or (to render the Latin word more nearly) the 
employers of the ship are made responsible for the faults of the 
nariners and master, and for the contracts also of the master but 
lot for the contracts of the mariners, because the mariners are not 
ippointed for the purpose of conducting the business of the ship, but 
)niy of labouring in its navigation under the orders of the master, 
^nd with regard to the contracts of the master a distinction is taken 

• Giant V, Conway, 10 C. B. 686; ^ Roccus, Not. 34, 86. 

Smith'h Mere. L. 69. « The Diana, 1 W. Rob. 131 ; 4 Mob. 

^ Mackintosh v Mitcheson, 4 Exch. P. C. 1 1 ; Hammond ©. Rogers, 7 lb. 1 6«. 

176. ^ Morse v. Slue, 1 Vent. 190, 238. 

« Webster v. Scekamp, 4 B. & A. » Dig. 4, 9. Naatse, caupMies, sta- 

354; the Alexander, 1 Wm. Rob. 346, bulaiii, ut recepta restituant. 
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ABBoH <m hy tlie commentators on the edict between such as the owners have 
""' ' authorised him to make and such as they have not authorised bim 
to make ; but in general it appears that they were answerable. 
A charter-party made by the master in kU own name furnishes no 
direct action against the owners grounded upon the instrument iUelf 
by the law of England : but when this contract is made by the master 
in a foreign port in the usual course of the skip's emplojnoient, and 
.under circumstances which do not afford evidence of fraud, or when 
•it is made by him at the ship's home under circumstances which 
mfford evidence of the assent of the owners ; the ship and freight, and 
therefore indirectly the owners also, to the amount of the value of 
\he ship and freight, are by the marine law bound to the per- 
formance.^ ^ The ship is bound to the merchandise and the mer- 
chandise to the ship," are the words of Cleirac.^ It is true indeed 
that this principle of the maritime law by which the ship itself in 
Mpede is considered as a security to the merchant who lades goods on 
board of it, cannot be carried into efiect in 'this country, because the 
Court of Admiralty, in which alone proceedings can be carried on 
against the ship, has no jurisdiction in such a case. But I apprehend 
the owners may be made respcmsible^ either l>y action at the com- 
mon law, or by a suit in equity, for the faithful performance of die 
stipulations of a charter-party made by die master under the circmn- 
stances before mentioned. The general rule before laid down, viz. : 
That the owners are bound by every lawful contract made by the 
master relative to the usual employment of the ship is proved, as to 
:the case ef a general ship, by the following judicial authorities, 
i In the case of Boson v. Sandfordf^ which was an action brought 
against some of the part-owners of a ship employed in the coa^ng 
•trade between Exeter and London, to recover the value of goods 
lost, which had been delivered to the master at E. without the know- 
ledge of the owners, to be conveyed from thence to L. The broker 
had inserted a clause purporting that the ship was to sail with convoy 
from the place of rendezvous. There was no evidence given either 
of the assent or dissent of the defendants (the owners) to t^ war- 
ranty or of their knowledge of it. But there was contradictory evi- 
dence upon a question made at the trial whether the master had 
forbidden the broker to insert this clause. His Lordship, however, 
told the jury that he thought that point quite immaterial, for as the 
broker was authorized ; to ad vertke ^e ship, t^e owners were answer- 
able to strangers for his acts, although he had exceeded bis authority; 
and must seek their remedy against him. And the plaintiff sne- 
iceeded in the cause. From this rule of law by which the owners are 
jbound to thie performance of these contracts, it follows as a corollary 
.that they must answer for a breach of them, although connnitted by 
the master or mariners against their will and without their personal 

* An instance of a sentence in Spain ^ Carth. 58; 3 Lev. 258; 3 Mod. 321; 

against master and ship for bamtry and I Show. 29, 101. Note : It would now 

dieviation by the maitter, who had let be held, that as the defendants had not 

the ship by a charter-party, is mentioned pleaded in abatement, they could sot 

in an anonymous case in 2 Ch. Ca. 238. avail themselves of the ground upon 

^ Lea Us et Coutames de la Mer, p. which this case was decided against the 

72. . , plaintiff. 



REGARD TO THE EMPLOYMENT OF THE SHIP. 139 

Hilt.* The master being the servant of the owAers it follows that Chap. V. 
ley are responsible also for his wrongful acts. But observe, they 
e not liable for the consequences of bis wilftdly doing an illegal act, 
ily for his doing a lawful act negligently,^ 

The great responsibility which the laws of commercial nations cast 
>on the owners for the acts of the master in this and other cases 
18 appieared to many persons at first view to be a great hardship ; 
it laying aside all consideration of the opportunities of fraud and 
ilusion which would otherwise be afforded, it should always be re- 
embered that the Inaster is elected and appointed by the owners ; 
id by their appointment of him to a place of trust and confidence, 
ey hold him forth to the public as a person worthy of trust and 
»nlBdence ; and if the merchants whom he deceives could not have 
dresfi against those who appointed him, they would often have just 
aeon to complain thi^t they had sustained an irreparable injury 
trough the negligence or mistake of the o^^'ner8, as the master is 
tldoxn of abiUty to make good a loss of any considerable amount. 

iBtimately connected with the liability of die owners for the acts Reiponsi- 
F the master is that of their exemption when a Itcensed pilot is on hih^ when 
Dard. There seems to be a generally received notion, that if the ^if^p^Md 
kking a licensed pUot on bo^d be compubory (as contradistinguished board? ^^ 
xHfi voluntary^ the owners of a vessel doing damage, when the 
ircident is occasioned from or by reason or by means of any neglect, 
efault, incompetency, or incapacity of such pilot, are. exempt from 
^ponsibility ; and that this is rather from a rule of the common law 
lan from the language of the pilot act ; being thought only fair and 
1st that they should not be answerable for the acts of one forced upon 
lem. The Admiralty Court seems still to adhere to this doctrine,^ 
otwithstanding the case of Lucey v. Ingram ^ (a well-considered 
adgment of the Court of Exchequer), which puts it upon a somewhat 
ifferent ground. That case seems to decide this : — that although the 
•wner be not compelled to employ a pilot at all, yet if a pilot be bound, 
vhen called upon, to take charge of the ship, and one is called upon 
nd acts in charge of her, the owners are exempted from responsi- 
bility for acts resuldng from the mismanagement of such pilot : in 
»ther words, Lwiey v. Ingram enlarges the language of the exempting 
ilaiise of the general Pilot Act (6 Geo. 4, c. 125) to a case optional on 
he part of the owner to employ, but obHgatory on the part of the 
)ilot to serve.® Utrum horum mavi» accipe. All seem agreed on 
ihis : — that the damage inust arise solely and entirely through the 
ignorance, incapacity, or misconduct, of the pilot, otherwise, the 
owners are not exempt; for instance, suppose it arise partly from 
the misconduct of the pilot, and partly from that of the master or 
crew of the vessel proceeded against, the exemption in the Act does 
not apply .^ It is not enough, it seems, to prove only that there was 

* Vide Dewell v. Moxon, 1 Taunt. ^ And see the Fama, 2 lb. 185. 
891; Buvon v. Sharpe, 2 Camp. 529. « 6 M. & W. 302. 

* The Druid, I Wm. Rob. 406. 'The Diana, 1 W. Rob. 131; 4 
eThe Maria, 1 Wm. Rob. 109, Moo. P. C. 11; the Vernon, lb. 320; 

(vbere the oases of Att Gen. v. Case, the Massachusetts, lb. 371 ; the Atlas, 
md Cairathcn «. Sydebotham, are ably 2 lb. 505 ', the Batavier, lb. 407; the 
commented on); the Agricola, 2 lb. 20. Eden, lb. 449; The LochHbo, 3 lb. 310; 
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fl licensed pilot on board ; the owners must go further, and show that 
. the damage arose from tho fault of the pilot alone.^ ShouM it be 
asked when it is compulsory to take a pilot, I answer, that a statute 
need not use the word oUi^d^ required^ or the like, to make it so : 
if, for instance, it make the owner or master, in case of neglect, or 
refusal, to employ a licensed pilot, liable to pay pilotage dues, or if it 
give a penalty, it is compulsory.** The same rules apply equally Ut 
foreigners,^ Recently an attempt was made to make the owner of 
a steam tug liable ; but the Court said, that as there was a licensed 
pilot on board the vessel, and no error or neglect on the part of 
the steamer, the owners of it were not liable.'^ The master of s 
coasting vessel is not bound ta employ a pilot ; but he m&y do so. 
The person employed, if any one, must be a person duly licensed to 
act as a pilot.^ All trade by sea from one part of the U. K. to any 
other part thereof, or from one part of the Isle of Man to another 
part thereof, is a coasting trade, and all ships while employed therein 
are coasting ships/ So* long a& he i& not assisted by any unlicensed 
pilot, or by any one not of the ordinary crew, the master may pflot 
any collier, &c.s So, as we shall find more minutely desciibed in 
the chapter on Pilots^ he may pilot his own vessel, within the limits 
in regard to which he has passed his examination, without the 
assistance of a licensed pilot, upon passing an examination, wel 
obtaining the requisite certificate. 



CHAPTER VL 

BEHAVlOtJR OP THE MASTER AND MARINERS. 

The great trust reposed in the master by the owners, and the great 
authority which the law has vested in him, require cm his part and 
for his own sake, no less than for the interest of his employers, the 
utmost fidelity and attention. For, as detailed more fully in the next 
preceding chapter, if any injury or loss happen to the ship or cargo 
by reason of his negligence or misconduct, he is personally respon- 
sible for it ; and although the merchant may elect to sue the owners, 
they will have a remedy against him to make good the daraa^ 
which they may be compelled to pay. So, if he make any particular 
engagement or warranty without a sufficient authority from bis 
owners, although the owners may be answerable to the persons with 
whom he contracts, by reason of the general power belonging to bis 

« Beilby r. Scott, 7 M. & W. 97. 

* 6 Geo. 4, c. 107,8. 100. 

* 6 Geo. 4, c 125, s. 59; 12 & 18 
Vict. c. 88; 16 & 17 Vict. c. 129; fxw* 
Pilots; and see Usher v. Lyons, 2 Price 
118; the Christiana, 2 Hagg. 183; LBcey 
«. Ingram, 6 M. & W. 302: BeUby f. 
S«»tt, 7 lb. 93. 



Hammond v. Rogers, 7 Moo P. C. 160. 

» The Protector, 1 lb. 56. 

»> The Maria 1 W. Rob. 95. 

c The Vernon, lb. 320; the Sophie, 
lb. 368; the Johan Friederich, lb. 37. 

^ The D. of Manchester, 2 Wm. 
Rob. 475, and sm the D. of Sussex, 1 

lb. 27a. 
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MtnatiGqa and clwracter, he is in like mai^Ber responsible to the owners Chai». VL 
for the injury sustained by them in consequence of his acting beyond, 
or ia TiolatioQ of, the particular authority given to him. 

With respect to both master and mariners, the legislature has intro- Refusal to 
duced many important rules.^ By these rules, the <»ntract for ser- join* deaer- 
vice must be made with the master, by a written agreement signed ^^®"' ^^ 
by him and the mariners. If any seaman, after signing the agree- 
ment, or any apprentice, wilfully neglects or refuses io join his ship, 
or deserts, he may be, independent of its working a forfeiture of 
part or the whole of his wages, which will be found in the chapter 
exdusiyely devoted to that subject, summarily punished by impri* 
sonment, for a period not exceeding 12 weeks, with or without hard 
labour, at the discretion of the Court or justice inflicting the same, 
k case the master, or the owner or his agent, so requires, the Court 
or justice may, instead of committing the offender to prison [[or after 
imprisonment and before the termination of his sentence*']], cause him 
ta be conveyed on board, and may order any costs and expenses 
properly incurred to be paid by the offender, and, if necessary, to be 
deducted from any wages. Whenever a seaman or apprentice neglects 
or refuses to join, or absents himself without leave, or deserts from 
any ship in which he is engaged to serve, the master or any mate, or 
tbe owner, ship's husband, or consignee, may, for the purpose of car- 
rying him before a justice, apprehend or require any police officer or 
eonstable to apprehend him without a warrant. If, in the course of 
a voyage «ny seaman or apprentice is found absenting himself from 
bis ship without leave, the master or any mate, or the owner, ship's 
kusband, or consignee, may, in any plaee in H. M.'s dominions, with 
Of without the assistaikce of the local authorities, who are hereby directed 
to give the same, if required, and also at any place out of H. M.'s domi- 
Bions, if and so far as the laws in force at such place will permit, appro* 
l)end him; and shall tl>ereupon, if he so requires and if practicable, 
convey him before some Court or justice capable of hearing his com- 
plaint, to be dealt with according to law, or may, if he does not so 
require, or if thei« is no such Court or justice at or near the place, at 
Once convey him on board. Entries and certificates of desertion 
abroad are to be copied and sent home to the Registrar of Seamen. 

Any master or mate of, or any seaman or apprentice belonging to, MiMoridncl' 
any British ship, who, by wilful breach of duty, or by neglect of duty, endangtring 
or by reason of drunkenness, does any act tending to the immediate *"'P®'"* 
loss, destruction, or serious damage of such ship, or tending imme- migd^mea- 
diately to endanger tlie life or limb of any person belonging to or on nor. 
board of such ship, or who, by wilful breach of duty, or by neglect 
of duty, or by reason of drunkennesj^, refuses or omits to do any 
lawful suet proper and requisite to be done by him for preserving such 
ship from immediate loss, destruction, or serious damage, or from 
preserving any person belonging to or on board of such ship from 
immediate danger to Hfe or limb, shall for each such offence be 
deemed guilty of a misdemeanor. Any seaman or apprentice who 

• The MereantiU Marine Act, 1850 ; 1851 (14 & 15 Vict c. 96). 
13 & 14 Vict. c. 93, 8. 46; and the »» 16 & 17 Vict. c. 131, 8. 38. 

MercafUUe Marine Amendment Aet^ 
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AbboU on whilst on service commits any of the following offences, and who tben 
Shipping, jg or afterwards arrives or is found at any place in which there is a 
Court or justice capahle of exercising summary jurisdiction under the 
Act, may, on due proof of the offence, and of such entry thereof in the 
PanishnMiit. log-hook, he summarily punished hy imprisonment, with or without hard 
lahour, not exceeding in duration the several periods following (that 
is to say) : — 1. Twelve weeks for wilfully damaging Uie ship, or em- 
hezzling or wilfully damaging any of her stores or cargo. 2. Twelve 
weeks for assaulting any master or mate. 3. Four weeks- for wilfbl 
disohedience to any lawful command. 4. Twelve weeks for con- 
tinued wilful disohedience to lawful commands, or for continued wilful 
neglect of duty. 5. Twelve weeks for comhining with any other or 
others of the crew to disobey lawful commands, or to neglect dntf, 
or to impede the navigation of the ship or the progress of &e voyage. 
Observe, nothing herein contained, takes away or abridges any powers 
which a master has over his crew. Whenever any act of misconduct 
is committed which is by the agreement subject to a fine, the appro- 
priate fine shall, if an entry of the offence is made and attested in the 
official log-book, and if the offence is proved to the satisfaction of the 
shipping master to whom the fine is to be paid, be deducted from 
the waffes of the offender. Whenever in any proceeding under the 
Oenerad Merchant Seamen's Act, or the Mercantile Marine Ad, 
1850, any question arises concerning any offence committed by a sea- 
man or apprentice which is punishable under either of such Acts, the 
Court or justice hearing the same may, if the justice of the case re- 
quires, order the offender to be punished, both by lawful imprison- 
ment appropriate to the case, and in addition may make such order 
in regard of wages accruing due ?n the meantime as to such court or 
justice may- seem fit. No seaman or apprentice shall be entitled to 
any pecuniary allowance on account'of any reduction in the quantity 
of provisions furnished to him during such time as he wilfully and 
without sufficient cause refuses or neglects to perform his duty, or is 
lawfully under confinement for misconduct either on board or on 
shore, or during such time as such quantity may be reduced in accord- 
ance with any regulation for reduction by way of punishment con- 
tained in the agreement. 
Natal conrt If, whilst any ship is out of H. M.'s dominions, a complaint is 
iw hearing made by the master or by any of the certificated mates, or by one- 
***"2 ]?h *^^^^ ^' more of the seamen in her crew, or by the consignee, to jany 
•easuid naval officer in command of any nhip of H. M., or, in the absence of 
abroad; such naval officer, to any consular officer, such naval or consular 
officer shall thereupon, if circumstances admit, and if he thinks the 
its constitu- case requires immediate investigation, but not otherwise, summon a 
**®" » court consisting of not more than five and not less than three mem- 

bers, of whom, if possible, one shall be a naval officer not below the 
rank of lieutenant, one a consular officer, and one a master of a 
British merchant ship, and the rest shall be either naval officers, 
masters of British merchant ships, or British merchants; and sneh 
court may include the naval or consular officer summoning the same, 
but shall not include the master or consignee of the ship to which 
the parties complaining or complained against may belong ; and the 
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bJ or consular officer on such court, if there is only one such Cbap. VI. 

jer on the court, and if there is more than one, the naval or ~~l 

mlar officer whoi, according to any r^uiations for settling their ^^ 

)ective ranks for the time heing' in force, is of the highest rank, 

U be ^e president of such court ; and such court shall hear the 

e, and may fdr that purpose summon and compel the attendance of 

ties and witnesses, and administer oaths and affi ligations, and 

er th^ production of documents, and may discharge any seaman 

tn bis ship, and may, if the court is unanimous that the safety of 

I ship or crew, or the interests of the owner, absolutely require it, 

lersede the master, and appoint another person to act in his stead, 

ih appointment to be made with the consent of the consignee Report to be 

the ship, if then at the place, and sliall, whether any order is *^^ bone. 
bd0 or not, make a report containing a statement of the proceed- 
^ and of the evidence, and send it to the Board of Trade ; and 
sh report, if purporting to be signed by the senior naval officer or 
ister, or to be sealed with the consular seal, and if prodnced out 
the custody of the Board of Trade or its Officers, shall be admitted 
evidence in any legal proceeding. And such court may order the Coots of pro- 
Bts of the proceeding before it (if any), or any portion thereof to ce^^ing "^^ 
r paid by any of the pardes thereto, and may order any person ^^^^^*" 
aking a; frivolous or vexatious complaint to pay compensation for ([eUy. 
ly loss or d^Iay caused thereby ; and any cost or compensation so 
dered shall be paid by such person accordingly, and may be 
covered in the same manner as other sums hereby made recover- 
>1e, or may, if the case admits, be deducted from his wages; and 
le Board of Trade jnay, in any case in which it thinks fit so to do, 
sty any costs of any such proceeding, and make any reasonable 
)mpensation for any damage or delay caused thereby. Any person Penalty fior 
'ho wilfully and without due cause prevents or obstructs the making preventing 
r investigation of any such complaint as aforesaid, shall for each <^'°P'*">^ 
ffence be liable to a penalty not exceeding 50^ or to imprisonment, 
nth or withoilt hard labour, for a period not exceeding 12 weeks. 

The Board of Trade is to sanction forms of log-books, which 
re to be invariably employed and properly kept Entries of fines 
nd punishments are to be made in the log, and attested; also 
f conduct genendly ; of illness, injury, death, and of seamen leaving 
hip* Chanaes in crew, if any, are to be reported; official logs 
oust be delivered by foreign-going ships on arrival, otherwise they 
are not to be cleared. Official logs are also to be delivered by home 
rade ships half-yearly, otherwise they aie not to receive transire. 
iiogs to be sent home in case of transfer or loss of ship, and to be 
e-delivered to master or owner. Penalties are imposed for not 
seeping log.. When a ship is sold at a foreign port, except in Sale of ship 
tases of wreck or condemnation, the crew are to be provided with i" A»«V» 
employment on board a homeward bound vessel or sent home, at the ^^ 
expense of the master or owners, unless they publicly consent to be 
lischarged.^ As to the effects of a seaman dying abroad, if he die Seaman dy- 
»lsewhere than on board, the consul must claim and take charge of >"g*^"**^ 
hem for the next of kin. If no claim be made within 3 months 
itter his death the proceeds, less the expenses^ are to be paid over 
• 7&8 Vict, c. 112,8. 17. 
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Ailfott on by him to the Board of Trade, whence it passes to the exchequer and 
Shipping, made part of the consolidated fund.* The forcing on shore or leav- 
Forcing on ing behind any of the crew, on shore or at sea, in or out of H. M/s 
shore, &c. dominions, before the completion of the voyage for which he was 
engaged, is a misdemeanour punishable by fine or imprisonment, 
or both. A seaman, however, may be discharged by tne sanction 
in -writing of certain public functionaries. He is not to be left 
abroad on the plea of incapacity to proceed, desertion, or disappear- 
Entering ance, without a like authority. Any seaman, it should be repeated, 
the Royal xnay enter the JRoi/al Navy without being guilty of desertion or in- 
^^^* curring any penalty or forfeiture.** Again, no seaman is to be 

shipped at ^foreign port without the privity of the consul. 
Maiter*s By the common law the master has authority over all the mariners 

common law on board the ship, and it is their duty to obey his commands in all 
authority lawful matters relating to the navigation of the ship and the prespr- 
and possen- nation of good order ; and such obedience they expressly promise to 
gers. yield to him by the agreement made for their service. In case 

of disobedience or disorderly conduct, he may iawfully correct them 
in a reasonable manner ; his authority in this respect being analogous 
' to that of a parent over his child, or of a master over his apprentice 
or scholar.^ Such an authority is absolutely necessary to the safety 
of the ship, and of the lives of the persons on board. But it behoves 
the master to be very careful in the exercise of it, and not to make 
his parental power a pretext for cruelty and oppression. The 
framers of the ancient marine ordinances appear studiously to have 
avoided the mention of this power. The French ordinance of 1681* 
specified certain particular modes of punishment, which the master 
might inflict on " Drunken and disobedient mariners, and those who 
ill-treat their comrades, or commit other like faults in the course of 
their voyage," but it required the consent of the steersman and mate. 
By the law of England such consent is not required ; nevertheless, 
the master should, except in cases requiring his immediate interposi- 
tion, take the advice of the persons next below him in authority, as 
well to prevent the operation of passion in his ovm breast as to 
secure witnesses to the propriety of his conduct. For the master, 
on his return to this country, may be called upon by action at law to 
answer to a mariner, who has been beaten or imprisoned by him, or 
by his order, in the course of a voyage ; and for the justification 
of his conduct, he should be able to show not only that there was a 
sufficient cause for chastisement, but also that the chastisement itself 
was reasonable and moderate, otherwise the tnariner may recover 
damages proportionate to the injury received.® A seaman may also 

* 7 & 8 Vict. c. 112, 8. 31, and 16 & rum et vectonim; quemadmodum earn 

17 Vict. c. 13), B. 27. tenet pater in filios, magister in discipu- 

^ 7 & 8 Vict. c. 112, 8. /»0, altered los, dominus in servos vel fomiliares. 

by 16 & 17 Vict. c. 131, s. 35, as to the Casa regis, Disc. 136, n. 14, cited by 

mode of payment of wages. Valin, on the French Ord. t. 1, p. 449. 

c Magister nullam habet jurisdic- . See also Ord. of Phil. 2, A.D. 1563; 2 

tionem ingentem suarum navium, sed Mag. 19, Molloy, b. 2, ch. 3, s. 12; 

quandam tantum ceconomicam potesta- Watson v, Christie, 2 B. & P. 224. 

tern vel disciplinam, quae usque ad levem * Li v. 2, tit. 1, Du Cap. art 22. 

cafltigationem, pro corrigenda iusolentia « Watson v. Christie, 2 B. & P. 224. 
et male morata vita sen licentia nauta- 
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obtain redress in the Admiralty Court.* If the master strike a Chap, VL 
mariner without cause, or use a deadly weapon as an instrument of 
correction, where moderate correction may be inflicted, and death 
ensue, he will be guilty either of manslaughter or murder,** according 
to the rules and distinctions of the criminal law of England in 
analogous cases, all of which are applicable to persons in this situa- 
tion. All offences committed at sea may now be tried under an 
Admiralty commission,^ or at the Central Criminal Court, and punished 
as if they had been committed on shore. In the case of actual and 
open mutiny by the crew or any part of them, the resistance of the 
master becomes an act of self-defence, and is to be considered in all 
its consequences from that point of view. The ordinances of Oleron^ 
and Wisbuy,* declare that a mariner who strikes the master, shall 
either pay a fine or lose his right hand ; a strange as well as cruel 
alternative unknown in the modem jurisprudence of this country. 

But although the master may by force restrain the commission of He has no 
great crimes, he has no judicial authority to punish the criminal, bui^^^ &*>* 
ought to secure his person and cause him to be brought before a **"*"^y' 
proper tribunal to be tried for his crime according to the laws of hia 
country.^ 

Over poMenpers^ likewise, the master has great authority. They Authority 
must, for instance, do works of necessity, for the preservation of life ®^®' paweii- 
and property ; and the master may compel them to do such things. ''^*"* 
On the approach of an enemy, he has the power to assign to each 
bis post, and each must obey him. If a passenger refuse to obey 
such order, even his confinement (if necessary for the discipline of 
the crew and the security of the vessel) may be justified. But 
necessity alone can justify such an exercise of power.s Passengers, Provisions, 
on the other hand, are to be provided with good provisions. But 
it is not (as Ch. J. Denman said ) because a man does not get so 
good a dinner as he might have had, that he is therefore to have a 
right of action against the captain, who does not provide all that he 
ought : a jury must be satisfied that there wm a real grievance sus- 
tained by the passenger.*^ 

Barratry, setting fire to, and otherwise damaging ships, are subjects Banmtry, 
naturally ranging themselves under this head, but as they have been •etting fire 
fully considered in a former part of this work it would be worse than ^ "'*^» ^^ 
idle to repeat them.^ 

As to die offence of not resisting pirates and enemies.^ It appears Not resist- 
formerly to have been a practice with the Turkish pirates to restore ing P»»^» 
a ship, and the goods of the master and mariners, and sometimes ^jgg*"*" 
even to pay the whole or a part of the freight, if the ship yielded 

*■ Lowtber Castle, 1 Hagg. 384j En- in piracy, &c. 

chantress, lb. 395. * Boyce t». Bayliffe, 1 Camp. 68; 

•» Kid's case, 6 State Trials, 287. Newman v, Walters, 3 B. & P. 612; see 

« See 4 & 5 Wra. 4, c. 36. also Prendergast v. Compton, 8 C. & P. 

* Art. 12. 454; Clutterbuck v. Coffin, 1 Dowl. N. 

• Art 24. C. 486. 

' Hans. Ord. art. 30; French Ord. * Young v. Fewson, 8 C. & P. 56. 

V 2, tit. 1; Da Cap. art. 23; Roccus, * Ante, p. 32. 

Not. 8, and see 7 Geo. 4, c 38, as to ^ See Hans. Ord. Art. 35, 86, 37, 

the jnriidiction of a Juitict of tht Pe<u» and Roccus, Not 70. 

L 
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Jfjbottom to tliem, and they were suiFered to take out tbe cargo witliout 
Skipping, resistance. To prevent this practice, a Statute was passed so long 
ago as the reign of K. C. 2,* in the preamble whereof this pi-actice 
is recited, and by which tlie master of any vessel of a burthen not 
less than 200 tons, and furnished with 16 guns, is forbidden to 
yield his cargo to pirates of any force, without resistance, on pain of 
being rendered incapable to take charge of any English vessel after- 
wards. And if the ship is released, and an3i;hing giv^i by the pirates 
to the master, such gift and his share of the ship are to go to the 
owners of the goods. And any ship of less burthen or force than 
before mentioned, is forbidden to yield to a Turkish pirate, not 
having double her number of guns, without fighting. An extraor- 
dinary instance of the courage and skill, which the Legislature of 
those times attributed to English seamen, and which the exploits of 
succeeding generations have so often and so gloriously exemplified! 
By the same Statute it is enacted, " that if the mariners or inferior 
officers of any English ship, laden with goods and merchandises as 
aforesaid, shall decline or refuse to fight, and defend the ship when 
they shall be thereunto commanded by the master or commander 
thereof, or shall utter any words to discourage the other marines 
from defending the ship, that every mariner who shall be fonnd 
guilty of declining, or refusing as aforesaid, shall lose all his wages 
due to him, together with such goods as he hath in the ship, and 
suffer imprisonment, not exceeding the space of six months, and 
shall during such time be kept to hard labour for his or their main- 
tenance." And the statute of 11 & 12 Wra. 3, c. 7, made perpetual 
by 6 Geo. 1, c. 19, made the offence of voluntarily pelding up to 
•^^JJ*/"*"®" pirates a capital crime. The Legislature, however, has not been 
Bearaen* less studious to reward and provide for deserving mariners, than 
to punish the fraudulent or the fearful. To this purpose^ it has 
been enacted, *> "that when any English ship shall have been 
defended against any pirates, enemies, or sea-rovers, by fight, and 
brought to her designed port, in which fight «ny of the officers or 
seamen shall have been killed or wounded, it shall and may be 
lawful to and for the judge of H. M. s High Court of Admiralty, 
or his surrogate in the port of London, or the mayor, bailiif, or 
chief officer, in the several outports of this kingdom, upon the 
petition of the master or seamen of such ship, so defended as afore- 
said, to call unto him four or more good and substantial merchants, 
and such as are no adventurers or owners of the ship or goods so 
defended, and have no manner of interest therein, and by advice with 
them to raise and levy upon the respective adventurers and owners of 
the ship and goods so defended, by process out of the said Court, 
such sum or sums of money, as himself and the said merchants by 
plurality of voices shall determine and judge reasonable, not exceed- 

.* 16 Car. 2, c. 6; 22 & 23 Car. 2, against rovers is to be maintained daring 

ell. his life, at the common charge of those 

•» 11 & 12 Wm. 3, c. 7, 8. 11. See concerned in a general average. And 

also 22 & 23 Car. 2, c. 11, a. 10. By the Hanseatic Ordinance of the year 

the Hanseatic Ordinance, Art. 35, a 1614, is to the same effect. Tit. 14 

seaman disabled in defending a ihip art 3. 
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ing 21, per cent, of tbe freigLt, and of the ship and goods so defended, Chap. VI. 
according to the first costs of the goods ; whicli sum or sums of money 
60 raised, shall be distributed among the captain, master, officers, and 
seamen of the said ship, or widows and children of the slain, according 
to the direction of the judge of the said Court, or his surrogate in the 
port of London, or the mayor, bailiff, or chief officer, in the several out- 
ports of this kingdom, with the approbation of the merchants afore- 
said, who shall proportion the same according to their best judgment 
unto the ship's company as aforesaid, having special regard uvto the 
widows and children of such as shall have been slain in that service, 
and such as have been wounded or maimed." By two subsequent 
statutes, seamen in the Merchants' service, disabled in fight against 
a pirate,* or enemy,** were to be admitted into, and provided for, in 
Greenwich Hospital, the great asylum for decayed and disabled 
seamen belonging to the Royal Navy : but that hospital being found 
insufficient for this addition to the primary objects of its institution, 
another national establishment was erected, by the 20 Geo. 2, c. 38, 
^' for the relief and support of maimed and disabled seamen, and the 
widows and children of such as shall be killed, slain, or drowned, 
in the Merchants' service." This Act was amended by the 4 & 5 
Wm.'4, c. 52, of which the chief enactments are — that the president 
and governors are empowered to relieve disabled seamen and their 
widows and children, provided a certificate of the hurt received be 
produced ; that decrepit seamen are not to be entitled to the benefit 
of the Act, unless they have served 5 years, and contribute monthly. 
To effect such ends, all masters and owners of merchant ships are to 
pay 2«. a month, and all seamen 1«. a month to the Receiver ap- 
pointed at the different ports. The master is to retain this sum out 
of the seaman's wages, and pay it over to the receiver at the port of 
discharge. No seaman can have the benefit of this Act, unless he 
pay the duty. Those who have served the longest, and contributed 
most, are to be first provided for. Maimed seamen are to be pro- 
vided for at the port where the accident happens. Disabled seamen, 
having served and paid 5 years, are to be provided for where they 
have contributed most. Seamen who have been shipwrecked, or 
made prisoners by the enemy, may be relieved. These are a few 
of the provident and humane clauses of this Act. The 5 ^ ^ Wm. 
4. c. 19, improved still more on these noble efforts in the cause of 
humanity ; but that Act was repealed by the General Merchant Sea- 
men's Act (7 & 8 Vict. c. 112), which, in its turn, contains those 
rules and regulations which have been already given, and many 
others too numerous to mention, except in a general way. 

« 8 Geo. 1, c. 24. »» 8 Geo. 2, c. 29, s. 10. 
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Jhiouo, CHAPTER VII. 



PILOTS. 



The name of pilot, or steersman, is applied either to a particular 
officer, serving on board a ship during the course of a voyage, and 
having the chai-ge of the helm and of the ship's route ; or to a person 
taken on board, at a particular place, for the purpose of conducting 
a ship through a river, road, or channel, or from or into a port. It 
is to pilots of the second description that I now refer. The question 
of the shipowner's exemption from responsibility .for damage done 
when a pilot is on board, is treated of in a former chapter.* 
Actsrelat- The principal statute, relating to pilots and pilotage, is the 6 
ingto them. Geo. 4, c. 125. So much of it, however, as relates to Cinque Port 
pilots, has been repealed by the 16 and 17 Vict. c. 129. For cen- 
Union of turies, it appears, the Corporation of Trinity House of Deptford 
Cinque Port Stroud, and the Society or Fellowship of Pilots of the Trinitv 
Hotw""**^ House of Dover, Deal, and the Isle of Thanet, commonly called 
pilots. Cinque Port Pilots, have appointed pilots, leadsmen, or guides, to 

conduct ships within defined limits ; but it was deemed expedient 
that the right of piloting ships outwards from the port of London, 
and inwards as well, should be vested in one body of pilots, and 
that they should be subject to uniform authority and control. This 
was elTected by the 16 and 17 Vict. c. 129, which unites the two 
corporations. By it, the Society or Fellowship of Cinque Port 
Pilots became merged, so to speak, in the Trinity House; which 
alone has the power, after examination, to license pilots for the 
passage from Dungeness, inwards as well as outwards ; and to make 
regulations for a constant supply of pilots at Dungeness. 
Powers of Every pilotage authority^ that is, the Trinity House, and all other 
pilotage l)odies or persons authorized to appoint or license pilots, or to fix 
on les. ^j. ^^^ rates of pilotage, or to exercise any jurisdiction in respect of 
pilotage,** may, by regulation or bye-law made with the consent of 
H. M. in council from time to time, do all or any of the follow- 
ing things, in relation to pilots and pilotage, within their respec- 
tive districts ; viz., fix and alter qualifications of pilots ; make 
and alter regulations for the government of pilots, and of certi- 
ficated masters and mates; alter and reduce rates of pilotage; 
make and extend exemptions from compulsory pilotage ; and ar- 
range the limits of pilotage districts. And every regidation or hye-kv) 
duly made by any pilotage authority in exercise of the powers so 
given to it and with such consent^ is valid and effectual, notwithstand- 
ing any act of parliament, rule, law, or custom to the contrary. 

Trinity House regulations are now to be approved by H. M. in 
council, instead of by a Ch. Just., as under 6 Geo. 4, c. 125. But 
all such orders are to be laid before both Houses of Parliament. 
This extends to all ports and districts in Gt. Britain or Ireland, or 

» P. 139. »» PUoiagc Law Amendment Act, 1853 (16 & 17 Vict. c. 129). 
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tie Isle of Man, or in the rivers thereof respectively, or in the seas Chap. VII* 
or channels adjacent thereto respectively, in which any masters of places, &c. 
vessels are compelled by law to employ pilots, or in M'hich any to which 
persons are licensed or authorised to act as pilots, by or under the th« 16 & 17 
authority of law, or in which the rates or prices to be demanded or ^^fjl^^^* 
received for pilotage services, are fixed by law, or under authority 
derived from law. 

By virtue of these general powers, the pilotage authorities will 
no doubt make bye-laws and regulations to meet the necessities of 
different localities ; but we must be content, here at least, with 
statute law, presuming that it remains unaltered by those non eb^ 
9tante powers recently conferred upon pilotage auikori/y. 

In the first place then, an examination is necessary. The Trinity 6 Geo. 4, #• 
Elouse appoints subcommissrs. of pilotage to examine the candidates; 125. 
ind on their certificates of qualification grants licences. The Trinity Ezamiiui- 
Bonses of Hull and Netpcastle have like powers for places within *>®"* 
beir respective jurisdictions. Liverpool and other ports have similar 
)owers given by local Acts. The Trinity House lieeneea are granted 
•or one year and are renewablfe. A master or mate may now pilot Master 
lis own vessel within the limits in regard to which he has passed his piloting hit 
examination, without the assistance of a licensed pilot, upon pass- ®^^ ^** ■ 
ng an examination, and obtaining the requisite certificate.* P&rsons 
ipplying for licences most execute a bond for securing obedience to Lieeneea^ 
)ye-laws. These licences may be revoked, annulled, or suspended. 
?rom the decision of the Trinity House, as regards revocation, &c., 
;here is an appeal to the Privy Council. 

The names, &c., of pilots appointed must be transmitted to the 
Trinity House, and a list of pilots annually to the Trinity House and 
[]lu8tom-house. The Commissioners of Customs must also transmit to 
iheir principal officers at ports in England the names, &c., of pilots 
•esiding within the limits of each port. A particular description of 
;he person of every pilot must appear in his licence. And no pilot is 
illowed to act until his licence has been registered, nor without 
producing it to the commander of the vessel. The licence is to be 
lelivered up when required, and on the death of a pitet it must be 
etumed to the authority that granted it. Pifots who keep pub- 
ic-houses, &C;, (unless authorised) or offend against the revenue 
aws, &c., forfeit their licences or may be suspended. If suspended, 
)r adjudged to have forfeited their licences, they are liable to a 
lenalty for acting. Licensed pilots may supersede unlicensed ones, Unlicensed 
rnd a penalty is imposed on unlicensed persons acting as pilots after persons act- 
I proper pilot shall have offered to take charge of the ship,** yet ^n««*Pi^ot8, 
inlieeHsed persons, &c., may act as pilots, where and so long as a 
ykoX. duly licensed and qualified shall not have offered to take the 
jharge of such ship or vessel, or made a signal for that purpose, or 
(vhere and so long as such ship or vessel shall be in distress, or undeK 
n'rcumstances which shall have rendered it necessary for the master 
)f such- ship Of vessel to avail himself of the best assistance which ajb. 

•^ 12 & 13 Vict. c. 8B, and 16 & 17 ^ See Beilby w. Shepherd, 3 Exch* 

riot. c. 129. 9. 14; anfe, 140,po*f, 152, Rep. \\\ post, lol. 
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JbboU on the time could be procured. Penalties are also imposed on those who 
Shipping, gijall decline to go off to or take charge of vessels, or who shall qmt 
6 Gfeo, 4, e. the same ; for employing or requiring the employment of any boat, 
125. &c., beyond what is necessary whereby to increase expense ; for lend- 
Pilots refus- ing licence and for drunkenness, and for conducting any vessel into 
ingtoact, danger, or injuring the same, or obtaining charge thereof by mis- 
^' representation ; and for not obeying the orders of dock-masters. 

Pilot boatft.^ Vessels fitted with black sides and upper streak next the gun- 
wale painted white are to be licensed for having pilots in attendance 
at sea, &c. If a pilot be carried off in any other boat he must dis- 
play a flag. A list of such vessels, with the number of hands, is to 
be annually transmitted to the receiver of sixpenny duty in the port 
of London. 
Pilot not to No pilot can be taken to sea beyond his limits without his con- 
be taken to gent, except in case of necessity, and then he shall receive 10«. 6(i. 
sea beyond ^ ^y above his pilotage. If pilots quit ships in the Thames or 
^^ Medway without consent, before arrival at the place to which they 

are bound, they forfeit their pay, and are liable to a penalty. Every i 
pilot must write his name in the log-book, and the same must he { 
inserted in the report of ships entering the port of London, and | 
reported daily to the Trinity House. ' 

Remedy for All sums of money which shall become due to any licensed 
pilotage. piJQt for the pilotage of any ship or vessel, except ships and vessels 
not having British registers, trading to and from the port of London, 
shall and may be recovered from the owners or masters of such ship 
or vessel, or from the consignees or agents thereof, who shall have 
paid or made themselves liable to pay any Other charge for the said 
ship or vessel in the port of her arrival or delivery, as to pilotage in- 
wards, and in the port from whence she shall clear out or sail as to 
pilotage outwards ; which sums of money shall and may be levied in 
such and in the like manner, according to the amount of any such 
sums of money as aforesaid respectively, as any penalty or penalties 
of the like amount may be recovered and levied under and by virtue 
of the Act, demand thereof being made in writing at least fourteen 
days before such levy. The consignees or agents may retain 
pilotage which they have paid or are liable to. As regards the 
pilotage of ships not having British registers trading to and from the 
port of London, it is provided that the master or other person having 
the charge of every such ship or vessel which shall enter into 
or sail from the said port of London, or the consignees of or agents 
for such ship or vessel, shall pay at the Trinity House in London the 
full pilotage inwards and outwards respectively of every such ship or 
vessel ; that is to say, ia all cases as to pilotage outwards, the full 
amount of pilotage for the distance which such ship or vessel shall 
by law be required to be piloted by such licensed pilot as aforesaid ; 
and so far as concerns the pilotage inwards, where a duly licensed 
pilot shall have been on board such ship or vessel, the full amount of 
pilotage for the distance piloted by him, if greater than that which 
such ship or vessel shall be so required to be piloted ; and if less, 

• And «0 3 & 4 Vict c 68, 8. 2. 
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or if no such pilot shall have been on board, then the full amount Cbap, VI I. 
of the pilotage for the distance which such ship or vessel shall be by T7 T 
iaw required to be piloted as aforesaid ; and if such pilotage inwards- 125/ 
he not paid within 1 4 days from the day of such ship or vessel's 
reporting inwards, the same shall and may be recovered by the said 
corporation from the master or other persons having the charge of 
every such ship or vessel, or from the consignees or agents thereof, 
who shall have paid or made themselves liable to pay any other 
charge for such ship or vessel in the said port of London, and shall 
and may be levied, as any penalty may be levied, under the Act. 
The person appointed by the Trinity House, upon receiving such 
pilotage, is to give to the person paying the same a certificate thereof 
in writing, and no ship or vessel, not having a British register, and 
required bylaw to be piloted, shall be cleared at the office of H. M.*s 
customs in the port of London, on her outward-bound voyage, with- 
out the production of such certificate as aforesaid. The receiver is 
then to pay over to the pilot what is due to him ; and the residue, 
with the poundage, is to be carried to the pilots' fund. The Trinity 
House may, out of the pilotage so received, reward unlicensed persons 
who have piloted in the absence of a licensed pilot. The amount of 
pilotage outward of foreign vessel is ascertained according to the 
scale or amount of the tonnage of every ship or vessel, upon or 
according to which such ship or vessel shall be rated in the said 
port of London, to the payment of the light and other dues payable 
to the Trinity House, or according to the draught of water thereof, 
as the Trinity House shall, in their discretion, think most proper. 
The Trinity House is to make regulations with respect to pilotage of 
small foreign vessels. The funds arising from surplus rates of 
pilotage on ships, not having British registers, are to be applied for 
relief of indigent pilots, &c. 

No owner or master of any ship or vessel shall be answerable for Liability of 
any loss or damage which shall happen to any person or persons owoen for 
whatsoever, from or by reason or means of no licensed pilot being want or in- 
on board of any such ship or vessel, or of no duly qualified pilot *^{^*^ 
being on board thereof, unless it shall be proved that the want of 
such licensed or of such duly qualified pilot respectively shall have 
arisen from any refusal to take such licensed or qualified pilot on 
board, or from the wilful neglect of the master of such ship or 
vessel in not heaving to, or using all practicable means, consistently 
with her safety, for the purpose of taking on board thereof any pilot 
who shall be ready and offer to take charge of the same. The 
owner of a ship or vessel is not liable in any such case for any loss 
w damage beyond the value of such ship or vessel, and her appur- 
tenances, and the freight due or to grow due for and during the 
voyage wherein such loss or damage may happen or arise. And 
no owner or master of any ship or vessel is answerable for any 
loss or damage which happens to any person or persons whomsoever 
from or by reason or means of any neglect, default, incompetency, or 
incapacity of any licensed pilot acting in the charge of any such ship 
or vessel, under or in pursuance of any of the provisions of the Act, 
where and so long as such pil(^ shall be duly qualified to have the 
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charge of such ship or vessel, or where and so long as no duly quali- 
fied pilot shall have offered to take charge thereof.* 

Again, licensed pilots, who have executed the required bond, are 
not liable for neglect or want of skill beyond its penalty and the 
pilotage. But the Mercantile Marine Act Amendment Act^ 1851, 
(14 and 15 Vict. c. 9 b', s. 21) declares, any pilot in charge of any 
ship, who shall, by wilful breach of duty, or by neglect of duty, or 
by reason of drunkenness, do any act tending to the immediate loss, 
&c., of such ship, or tending immediately to endanger life or limb; 
or who shall refuse or omit to do any lawful act proper to be done 
to prevent such things, guilty of a misdemeanor. Every master of 
any ship or vessel who shall act himself as a pilot, not having a certi- 
ficate to pilot his own vessel, or who shall employ or continue em- 
ployed as a pilot any unlicensed person, or any licensed person act- 
ing out of the limits for which he is qualified, or beyond the extent 
of his qualification, after any pilot licensed and qualified to act as 
such, within the limits in which such ship or vessel shall then actually 
be, shall have offered to take charge of such ship or vessel, or have 
made a signal for that purpose, is liable to severe penalties. So, a 
certificated roaster, who does not employ a duly licensed pilot, must 
pilot the vessel without the aid of any unlicensed pilot.** 

The master or other person having the command of any ship or 
vessel, coming from the westward, and bound to any place in the 
Thames or Medway, not having a duly qualified pilot on board, shall, 
on the arrival of such ship or vessel off Dungeness, and until she shall 
have passed the south buoy of the Brake, or a line to be drawn from 
San down Castle to the said buoy, or have been at anchor for one 
hour, display and keep flying the usual signal for a pilot to come on 
board ; if he do not do so, or if he decline to take on board the first 
duly qualified pilot who shall offer, or to give charge of his ship or 
vessel to such duly qualified pilot, or, if he do not heave to, shorten 
sail, or otherwise consistently with the safety of the ship or vessel 
facilitate such pilots coming on board as aforesaid, shall forfeit and 
pay double the amount of the sum which would have been demanded 
for the pilotage of such ship or vessel.^ But the master of any 
collier, or of any ship or vessel trading to Norway, or to the Cattegat 
or Baltic, or round the North Cape, or into the White Sea, on their 
inward or outward voyages, or of any constant trader inwards, from 
the ports between Boulogne inclusive and the Baltic (all such ships 
and vessels having British registers, and coming up either by the 
North Channel, but not otherwise), or of any Irish trader using the 
navigation of the rivers Thames and Medway, or of any ship or 
vessel employed in the regular coasting trade of the kingdom, or of 
any ship or vessel wholly laden with stone from Guernsey, Jersey, 
Alderney, Sark, or Man, and being the production thereof, or of any 
ship or vessel not exceeding the burthen of sixty tons, and having a 
Pritish regi^ster, except as in hereinafter provided ; or of any other 

* Seett»/e, pp. 139, 140. Ingram, 6 M. & W. 313; Beilby v. 

»• 12 & 13 Vict. c. 88. Scott, 7 lb. 93; and see Beilby v, Shep- 

« See Usher v. Lyon, 2 Price, 118; herd, 3 Exch. 44. 
|be Ciuvtian^, 2 Hagg» 182; Lucey v. 
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hip or vessel whatever, whilst the same is within the limits of the Chap. VII. 
ort or place to which she belongs, the same not being a port or g q^^ 4 ^^ 
lace in relation to which particular ])rovision hath heretofore been 126. 
lade by any act or acts of parliament, or by any charter or charters 
►r the appointment of pilots, may, without being subject to any 
?nalty9 conduct or pilot his own ship or vessel when and so long as 
i shall conduct or pilot the same without the aid or assistance of any 
ilicensed pilot or other person or persons than the ordinary crew of 
le said ship or vessel.* Again, H. M., by and with the advice of 
5r privy council, or by any order or orders in council, may permit 
id authorize ships and vessels not exceeding the burthen of sixty 
ns, and not having a British register, to be piloted and conducted 
ithout having a duly licensed pilot on board, upon the same terms 
id conditions as are by this act imposed on British ships and 
^ssels, not exceeding the like burthen. The master or owner of 
ly ship or vessel also may employ any person or persons whom- 
ever as a pilot or pilots in and for the assistance of a ship or vessel 

distress, or in consequence thereof, or under any circumstances 
hich shall have rendered it necessary for such owner or master to 
•ail himself of the best assistance which at the time could be pro- 
ired. So ships brought into port by a pilot, may be removed by 
e master, &c,, for certain purposes.** The Act does not extend to Extent of 
ly of H. M. ships ; nor does it affect the jurisdiction of the Court ^^^ ^^^ 
■ Loadmanage, nor that of the High Court of Admiralty ; nor the 
ghts of the City of London ; nor those of any districts having 
tparate jurisdictions. 

The Act also contains rates of pilotage. Rates of 

Having thus given some of the principal clauses of the 6 Geo. 4, pilotage. 

125, and noted the judicial decisions upon it; it only remains to 
ly a word or two upon the more recent acts of parliament upon the 
ime subject, viz, the 9 Geo. 4, c. 86, the 3 and 4 Vict, c. 68, the 
2 and 13 Vict, c. 88, and the 16 and 17 Vict, c. 129. The last act 
holly repeals the 9 Geo. 4, c. 86 ; unites the Cinque Port Pilots 
ith the Trinity House; and amends the 12 and 13 Vict., c. 88, 
hich enables the master or mate to pilot bis own ship. The 

and 4 Vict., c. 68, was, " to enable H. M. in council to authorize 
lips and vessels belonging to countries having treaties of reciprocity 
'ith the U. K., to be piloted, in certain cases, without having a 
censed pilot on board; and also to regulate the mode in which 
ilot-boats shall be painted and distinguished." 

» See n. (c.) last page. *» See Lucey v, Ingram, 6 M. & W. 313. 
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CHAPTER VIII. 

CONVEYANCE OF PASSENGERS BY SEA. 

The tide of emigration has set so strong from our shores, to every 
part of the globe, that the conveyance of passengers by sea, at all 
times of importance, has become, of late, immeasurably more so. 
The merchant's difficulty, in finding ships equal to the demand, is 
only equalled by the anxiety of the legislature to provide for the 
safety and welfare of the adventurous emigrant. A consideration of 
a few of the leading clauses of the The FcLsaengers Act 1852 (15 
and 16 Vict., c. 44),^ must satisfy all that their labours are not 
altogether in vain. 

This important statute begins by repealing The Pctssengeri Ad 
1849, and the 14 and 15 Vict., c. 1. It then proceeds to define 
some of the terms used in the act : — as that the term statute aduU 
shall signify a passenger of the age of 14 years or upwards, or two 
passengers above the age of one year and under that of 14; the 
term passage shall include all passages except cabin passages; the 
term passengers shall include all passengers except cabin passengers, 
and except labourers under indenture to the Hudson's Bay Com- 
pany, and their families, if conveyed in ships the property of or 
chartered by the said company, and no persons shall be deemed cabin 
passengers unless the space allotted to their exclusive use in the 
chief or second cabin shall be in the proportion of at least 36 clear 
square feet to each statute adult, nor unless they shall be messed at 
the same table with the master or first officer of the ship, nor unless 
the fare contracted to be paid by them respectively shall be in the 
proportion of at least 20s. for every week of the length of the 
voyage, as computed for sailing vessels under the provisions of the 
Act ; the term passenger deek, shall signify the main deck and the 
deck immediately below it, not being an orlop deck, or either of 
them, or any compartment thereof in which passengers may be 
berthed ; the term ship shall signify any description of sea-going 
vessel, whether British or foreign; the term passenger ship shall 
signify every description of such ship carrjdng upon any voyage 
to which the provisions of the Act shall extend a gi-eater number of 
passengers, when propelled by sails, than in the proportion of one 
statute adult to every 25 tons of the registered tonnage of such ship, 
and when propelled by steam than in the proportion of one statute 
adult to every 10 tons of the registered tonnage of such ship; and 
the Act extends to every passenger ship proceeding on any voyage from 
the U. K,, to any place out of Europe, and not being within tte 
Mediterranean Sea, and on every colonial voyage as therein described, 
but not any of H. M.'s ships of war, &c. 

It then empowers the Commissioners of Emigration to carry the 



See 16 & 17 Vict. c. 84, which amends, s. 12. 
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Act into execution by the style of the Colonial Land and EmUfra- Ch. VIII. 
tion Commissioners^ and enacts that the master of every diip, pat$emgcr»* 
Tviether a passenger-Mp or otherwise, fitting or intended for the ah, 
carriage of passengers, must afford to tiie proper officer at any port Master to 
or place in H. M/s dominions, and, in the case of British ships, to afford fiMili- 
H. M/s consul at any foreign port or place at which such ships *i«» ^ >»" 
Jhall be or arrive, every facility for inspecting such ship, and for "P?^''^ ^ 
jommnnicating with the passengers, and for ascertaining that the *^ 
provisions of the Act, so far as the same may be applicable to such 
ships, have been duly complied with. 

It then provides that no ship fitted or intended for the carnage of Ship not to 
lassengers as a passenger-ship shall clear out or proceed to sea until ^^^ o^t 
;he master thereof shall have obtained from the emigration officer, at ^^^^ 
'X\e port of clearance, a certificate under his hand that all the re- ' 

juirements of the Act, so far as the same can be complied with 
Defore the departure of such ship, have been duly complied with, nor 
intil the master shall have joined in executing such bond to the 
2rown as required -by the 59th section of the Act. 

As to the arrangements for the ship^ it provides that the passengers Namberof 
ire to be carried only on the passenger decks^ and the number is to pawengew 
be limited both by tonnage and space (that is to say), if the ship !f uJ"^^'^ 
is not intended to pass within the tropics, twelve clear superficial ^^^ 
feet for every statute adult; but if the ship is intended to pass 
within the tropics, fifteen such clear superficial feet for every statute 
adult; nor (unless the ship be propelled by steam) can it clear out or 
proceed to sea with a greater number of persons on board (including 
the master and crew, and cabin passengers, if any, and counting two 
dliildren above the age of one year and under that of fourteen as one 
person), than in the proportion of one person to every two tons of the 
registered tonnage of such ship. Vessels carrying passengers between 
the ports of Ceylon and those of the territories of the E. I. Co, which 
lie between the GtUfof Manar and Polks S frails^ are exempted from 
this clause, but the governor and legislative council of Ceglon may, by 
ordinance, regulate the number of passengers in such ships' voyages.*^ 
The master, before demanding a clearance for such ship, must sign Listo of paa- 
two lists, correctly setting forth the name and other particulars of the sengere, &e. 
ship, and of every passenger on board thereof ; and the lists, when 
counter-signed by the emigration officer, where there is one at the port, 
shall be delivered by the master to the officer of the customs from 
whom a clearance of the ship shall be demanded, and such officer shall 
thereupon also countersign and return to the master one of such lists, 
called The Master's List; and the master shall exhibit such last- 
mentioned list, with any additions which may, from time to time, be 
made thereto, as hereinafter directed, to the chief officer of H. M/s 
customs at any port or place in H. M/s possessions, or to H. M.'s 
consul at any foreign port at which the passengers or any of them 
shall be landed, and shall deposit the same with such chief officer of 
customs, or such consul, as the case may be, at the final port or 
place of discharge. So lists of additional passengers taken on board 
after clearance are to be made out, and signed by the master. 
» 16 & 17 Vict. c. 84. 
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If any person be found on board any passenger ship, with intent to 
obtain a passage therein without the knowledge and consent of the 
owner, charterer, or master thereof, such person, and every person 
aiding and abetting him in such fraudulent intent, is liable, on sum- 
mary conviction, to a penalty of 5/. 

Again, all passenger-ships must be surveyed before clearing cot. 
The survey is made at the expense of the owner or charterer thereof, 
by two or more competent surveyors, appointed by the Colonial 
Land and Emigration Commissioners for each port at which there 
may be an emigration officer, and for other ports by the commia- 
sioners of customs. If she be not seaworthy or not fitted for her 
intended voyage, as to the arrangement and size of berths, light, ven- 
tilation, boats, life-boat, fire-engine, water-tanks, water, provisions, 
and the like, tiie report will be made accordingly. 

She must also be manned with an efficient crew to the satisfaction 
of the officer from whom a clearance of such ship may be de- 
manded. 

No such ship can clear out or proceed to sea if there shall be on 
board as cargo any horses, cattle, gunpowder, vitriol, lucifer matches, 
guano, green hides, or any other article, whether as cargo or ballast, 
which, by reason of its nature or quantity shall be deemed by the 
emigration officer at the port of clearance likely to endanger the 
health or lives of the passengers, or the safety of the ship ; and the 
cargo and stores are not to be carried on deck, except in certain 
cases and under certain conditions. 

Every passenger ship, carrying as many as 100 statute adults^ shall 
have on board a passengers' steward, appraved by the emigration 
officer at the port of clearance, to be employed m messing and serv- 
ing out the provisions to the passengers, and in assisting to maintain 
cleanliness, order, and good discipline among the passengers, and 
who shall not assist in any way in navigating or working the ship. 
Also when carrying as many as 100 statute adults she shall have on 
hoard one, and when more than 400, two seafaring men, who shall 
be employed in cooking the food of the passengers. 

In some cases interpreters must be carried. 

Every passenger-skip shall carry a duly qualified medical practi- 
tioner in the following cases, who shall be rated on the ship's articles: 
— 1, when the duration of the intended voyage, as hereinbefore com- 
puted, exceeds 80 days in the case of ships propelled by sails, and 45 
days in the case of ships propelled by steam-engines, and the numher 
of persons on board (including cabin-passengers, officers, and crew) 
exceeds 50. 2, when the intended vojrage is to N. America, and the 
number of passengers exceeds 100 statute adults^ and the space 
allotted to such passengers on the passenger-decks is less than 14 
clear superficial feet for each statute adult, 3, when, whatever may 
be the destination of the ship, or the space allotted to the passen- 
gers, the number of persons on board (including cabin-passengers, 
officers and crew) exceeds 500. 

And the owner or charterer must provide, for the use of the pas- 
sengers, a medicine chest containing a supply of good medicines, 
instruments, and other things proper and necessary for diseases and 
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accidents incident to sea- voyages, and for the medical treatment of Ch. VIII. 
the passengers during the voyage, including an adequate supply of T T 

^infecting fluid or agent, together with printed or written directions ^j^^' 
for the use of the same. And none, except as thereinafter provided, ijie^jcai in- 
can clear out until some medical practitioner, to he appointed hy the •peetimi of 
emigration officer at the ])ort of clearance, shall have inspected the pnMengert 
medicine chest of the ship, and also all the passengers and crew ahout *?*^ nwdi- 
to proceed in her, and shall certify to the said emigration officer that the ^*"**' 
ship contains a sufficient supply of medicines, disinfecting fluid or 
agent, instruments, and other things requisite for the medical treat- 
ment of the passengers during the intended voyage, and that none of 
the passengers or crew appear likely, by reason of being affected by 
iny infectious or other disease, to endanger the health of the other 
Persons about to proceed in such vessel. Such medical inspection of 
he passengers may take place either on board the vessel, or, at the 
!iscretion of the said emigration officer, at such convenient place ou 
bore before embarkation as he may appoint ; and the master, owner, 
r charterer of the ship shall pay to such emigration officer a sum at 
be rate of 20^. for every 100 statute adults so examined. In case 
he emigration officer, on any particular occasion shall be unable to 
btain the attendance of such medical practitioner, the master may 
lear out on receiving from the said emigration officer written per- 
lission for the purpose. Diseased passengers may be re-landed, and Diseased 
o such ship shall clear out or proceed to sea so long as any such pawengers 
iseased person shall be on board. 

As to the passengers rights the Act provides that any passenger so 
e-landed, or any emigration officer on his behalf, may recover, by 
nmmary process, the whole of the passage-money. It also provides Return of 
or a return of passage-money and compensation to passengers where pa8«age- 
iassages are not provided for them according to contract. That is, ™°"®y 
ill monies which shall have been paid by or on account of such pas- ^ge'noT*" 
angers for such passage, and also such further sum, not exceeding provided 
10/. in respect of each such passage, as shall, in the opinion of the according to 
justices of the peace who shall adjudicate on the complaint, be a rea- co"*ract. 
sonable compensation for the loss or inconvenience occasioned to 
each such passenger by the loss of such passage. If any ship, As to sub- 
whether a passenger ship or otherwise, shall not actually put to sea, "*^"ce »n 
and proceed on her intended voyage on the day appointed for sailing tention. 
in and by any contract made by the owner, charterer, or master of 
such ship, or by his or their agent, with any passenger who shall on 
that day be on board the same, or ready to go on board, the owner, 
charterer, or master of such ship, or his or their agent, or any of 
them, at the option of such passenger or emigration officer, shall pay 
to every such passenger (or if such passenger shall be lodged and 
inaintained in any establishment under the superintendence of the 
Said Colonial Land and Emigration Commissioners, then to the emi- 
gration officer at the port of embarkation), subsistence money after 
the rate of one shilling for each statute adult in respect of each day 
of delay, until the final departure of such ship on such voyage. If 
any such ship be unavoidably detained, either by wind or weather, and 
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JhUat tm the passengers be maintained on board in the same manner as if the 
Shipping, voyage had commenced, no such subsistence money is pajrable. If 
Pastengen* ^"7 passenger skip^ after clearance, be detained in port for more than 
Act, seven days, or put into or touch at any port or place in the Q. K. 
As to ihipft she shall not put to sea again until there shall have been laden on 
putting board, at the expense of the owner, charterer, or master of snch 
^K ^ '*" ship, such further supply of pure water, wholesome provisions of the 
viuons &c. requisite kinds and qualities, and medical stores, as may be necessary 
to make up the full quantities of the articles required for the use of 
the passengers during the whole of the intended voyage, nor nntil 
any damage she may have sustained shall have been effectually 
repaired, nor until the master of the said ship shall have obtained 
from the emigration officer or his assistant, or, where there is no 
such officer, or in his absence, from the officer of customs at such 
port or place, a certificate to the same effect as the certificate herein- 
before required to enable the ship to be cleared out ; and in case of 
any default herein the master shall be liable, on conviction, to 
a penalty not exceeding 1 00/. nor less than 50/., and ships putting 
back must be reported to the emigration officer. If &ny passenger 
ship, from disaster at sea or any other cause whatsoever, put into 
any port or place within the U. K. and shall not be made sound and 
seaworthy, and within six weeks again proceed with her passengers 
on her intended voyage, the owner, charterer, or master thereof must 
provide the passengers with a passage in some other eligible ship to 
the port or place at which they respectively may have originally 
contracted to land, and must in the meantime, if the passengers be 
not lodged and maintained on board in the same manner as if the 
ship were at sea, pay to such passengers (or if such passengers shall 
be lodged and maintained in any establishment under the super- 
intendence of the said Colonial Land and Emigration Commissioners, 
then to the emigration officer at such port or place,) subsistence 
money after the rate of 1«. for each statute adult in respect of 
each day of delay until such passengers are duly forwarded to their 
destination. In default, passengers may recover passage money by 
summary process. The emigration officer may, if he think it neces- 
saiy, direct that the passengers shall be removed from such pat- 
sender skip at the expense of the master ; and if, after such direc- 
tion, any passenger refuse to leave the ship he shall be liable, on 
conviction, to a penalty not exceeding 40«. or to imprisonment not 
exceeding one calendar month. A secretary of state, governor, or 
consul may pay expenses of taking off passengers at sea. So gover- 
nors or consuls may send on ship-wrecked passengers, if the master 
of the ship fail to do so, and all expenses so incurred are to be a 
crown debt ; but if any such passenger be forwarded he shall not 
be entitled to the return of his passage-money, or to any compensa^ 
tion for loss of passage. 
WrongfbUy No passenger in any ship, whether a passenger skip or otherwise, 
landing pas- can be landed without his previous consent, at any port or place 
aengers. other than the port or place at which he may have coutracted to 
land. And every passenger in a passenger skip is entitled, for 
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least 48 hours next after his arrival at the end of his voyage, to Ch. VIII. 
tep in the ship, and to be provided for and maintained on board Patrnngers" 
ereof, in the same manner as during the voyage, unless within that Aei. 
riod the ship shall quit such port or place in the further prosecu- PaMeDgen 
in of her yoyage. to be main- 

Nothing contuned in the Act takes awny or abridges any right of teinedfor48 
tion which may accrue to any passenger in any ship, or to any **^*'^*^^ 
ber person, in respect of the breach or non -performance of any *"* 
ntract made or entered into between or on behalf of any such •"kT"?*'*' 
ssenger or other person, and the master, charterer, or owner of ^on pre-"*" 
\j sach ship, or his or their agent, or any passage broker. served. 

The em^ration commissioners must prepare an abstract of the Act Posting ab»- 
d orders in council, which is to be poste<l up in each ship, under a pe- tract of Act. 
ilty on the master for neglect, and on any person defacing the same. 
The sale of spirits is strictly prohibited in passenger ships. Sale of 

The passage brokers^ an important and numerous class, are the >pinti. 
act objects of its regulations. It declares, that no person can act Passage 

a passage broker without a licence. Any person wishing to brokers. 
iain a license to act as a passage broker in respect of passages from 
s U. K. to any place out of Europe, and not being in the Mediter- 
oean Sea, may make application for the same to the justices at the 
»thr Sessions held for the district or place in which such person 
all have his place of husiness. And upon granting such licence 
e justices must cause a notice thereof to be transmitted to the 
ilonial Land and Emigration Commissioners at their office in Lon- 
n. In Scotland, application is to be made to the sheriff or steward Contract 

sheriff substitute or steward substitute. If any owner, charterer, ***^**** ^®' 
master of a ship, or any passage broker or agent, or other person, P^^^** 
ceiTe money from any person for or in respect of a passage or in- 
nded passage from the U. K, to any port or place out of Europe, 
id not heing within the Mediterranean Sea, the person so receiving 
:ch money shall give to the party from whom the same shall have 
ien received, a contract ticket in plain and legible characters, and 
ade out upon a printed form, which shall be in all respects accord- 
g to the Form in the schedule (H.) annexed to the Act, or accord- 
g to such other Form as may from time to time be prescribed by 
e Colonial Land and Emigration Commissioners; and shall also 
►mply with all the directions contained on the face of such form, 
id in defatdt thereof shall be liable to a penalty, not exceeding 10/. 
>r less than 5/., in respect of each passenger on account of whose 
issage such money shall have been received. The contract ticket Stamp. 
not liahle to any stamp duty. 

The trustees of docks may pass bye-laws for regulating the landing Regulating 
id embarkation of intending emigrants, and for licensing emigrant landing, &c. 
>rter8. Such bye-laws to he approved by a secretary of state, and ®^ P»»"»- 
iblished in the " London Gazette." *^"* 

All penalties and forfeitures imposed by the act shall be sued for Recovery of 

the U. K. by any emigration officer or his assistant, or by any penalties, 
illector or Conaptroller of H.M/s Customs, or hy any other officer of 

M.'s Customs authorized in writing by the Commissioners of 
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H. M .'s Customs to sue for penalties and forfeitures under the act, 
and in any of H. M/s possessions abroad by any government emiora- 
tion agent, or by any sucb Collector or Comptroller of Customs, 
or other officer of customs so authorized as aforesaid, or by any 
officer authorized to sue for penalties and forfeitures under the act by 
writing under the hand and seal of the governor of any such posses- 
sion, and the Commissioners of H. M/s Customs. And all sums of 
money made recoverable by the act as return of passage-money, 
subsistence-money, or compensation, may be sued for and recovered 
comi^M^ by and for the use of any passenger entitled thereto under the Act, 
or by any of such officers as aforesaid, for and on behalf and to the 
use of any such passenger or any number of such passeugers 
respectively, and in any case either by one or several informations or 
complaints ; and all penalties and sums of money by the Act made 
recoverable shall and may be sued for and recovered before any two 
or more justices of the peace acting in any part of H. M/s dominions 
or possessions in which the offence shall have been committed or the 
cause of complaint shall have arisen, or in which the offender or 
party complained against shall happen to be, or acting in any county 
or borough or place adjacent to any navigable river or inlet of the sea 
on which such offence shall have been committed or cause of com- 
plaint have arisen. Upon information or complaint made before any 
one justice of the peace acting as aforesaid, he issues a summons or 
grants his warrant as the case may be. Every police or stipendiary 
magistrate, and in Scotland, every sheriff or steward and sheriff sub- 
stitute or steward substitute of a county or stewartry within his own 
county or stewartry, has the like powers. A passenger suing for 
any passage-money, subsistence-money, or compensation, is a com- 
petent witness in any proceeding for the recovery thereof, notwith- 
standing the same, iF recovered, shall be applicable to his own use 
and benefit. No person can recover in action against any emigration 
officer, his assistant, government emigration agent, or officer of 
customs, or other person, for anything done in pursuance of the Act, 
if tender of sufficient amends shall have been made before action 
brought, or if, after action brought, a sufficient sum of money has 
been paid into court. Moreover, no action or suit can be commenced 
against any emigration officer, his assistant, government emigration 
agent, or officer of customs, or other person, for anything done in 
pursuance of or under the authority of the Act, until ten clear days' 
notice has been given thereof in writing to him. Where no time is 
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of legal pro- expressly limited within which any complaint or information is to 
be made or laid for any breach or nonperformance of any of the 
requirements of the Act, the complaint must be made or the infonna- 
tion laid within 12 calendar months from the time when the matter 
of such complaint or information respectively arose, or in case the 
master of any ship is the offender or party complained against, within 
1.2 calendar months next after his return to the country in which the 
matter of complaint or information arose. 

These are the main regulations regarding ships and p^sons going 
abroad from this country. 
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The Statute after this proceeds to regulate colonitU f>cyage%: ami it Chap.VIII. 
b^ns, as before, by saying, that the term cdonial voyage shall signify /»<,«,^„«^* 
my Yoyage from any port or place within any of such possessions j^^L 
(except de territories under the government of the E. I. Co.) to any (^lomal 
port or place whateyer, of which the duration, as hereinafter men- voyages. 
tioned, ahall exceed three da3r8. The Act is to apply, so far as the 
same is applicable, to all ships carrying passengers on any such 
colonial voyage^ except as to such parts of the Act as relate to 
passage brokers and their licences ; to passengers' contract tickets ; 
o the giving bond to Her Majesty ; to the keeping on board a copy 
>f the Act; and to orders in council prescribing rules for clean- 
iness, order, and ventilation. If the prescribed dui-ation of any 
^olonUfl voyage be less than three weeks, then in addition to the 
natters lastly excepted, the provisions of the Act are not to extend 
»r apply, so far as they relate to the following subjects : namely, 
he construction or thickness of the decks ; the berths and berthing ; 
he height between decks ; privies ; hospitals ; light and ventilation ; 
nanning ; passengers' stewards ; passengers' cooks and cooking ap- 
»aratus ; the surgeon and medicine chest ; and the maintenance of 
>assengers for 48 hours after arrival. Also in the case of such 
^nial vo^ages^ whereof the prescribed duration is less than three 
^eeksy the requirements of the Act respecting the issue of pro- 
risions shall not, except as to the issue of water, be applicable to 
my passenger who may have contracted to furnish his own provi- 
(ions. The governor of colonies may, by proclamation, declare 
ength of voyage, and substitute other articles of food and medicine, 
ind provide for survey of ships in the colonies, and appoint surgeons 
hereto. The governor-general of India in council, by an act to be 
Missed for that purpose, may adopt the act for India, and make 
rules respecting food, passengers, &c., and may declare in what manner 
penalties, &c. may be sued for and recovered ; and the Indian Act 
nay be enforced in the colonies in like manner as this Act. 

Lastly, it regulates voyages into the U. K. It declares that the Voyages to 
master of every ship bringing passengers into the U. K, from any the United 
aort or place out of Europe shall, within 24 hours after arrival, Kini^ilom. 
aeliver to the emigration officer or his assistant, or in their absence 
to the chief officer of customs at the port of arrival, a correct list 
»gned by such master, and specif3dng the names, ages, and callings 
>f all the passengers embarked, and also the port or ports at which 
^hey respectively may have embarked, and showing which, if any of 
ihem, may have died or have been born on the voyage ; and if any 
master shall fail so to deliver such list, or if the same shall be wil- 
'ully false, he shall, on conviction, be liable to a penalty not exceed- 
ng 50/. If any ship bringing passengers into the U. K. from any 
)Iace out of Europe shall have on board a greater number of persons 
>r statute adults than in the proportions respectively prescribed" 
or ships carrying passengers ^ow the U. K. the master of such ship 
hall be liable, on such conviction, to a penalty not exceeding 5/. 
lor less than 2/. for each such person or statute adult constituting 
,ny such excess ; and the master of every passenger ship bringing 

» Sect. 12. 
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AbboU on passengers into the U. K. from any place out of Europe shall make 

Shipping, ^q ©ach Statute adult during the voyage, including the time of deteu- 

PoMtengers' ^^^^^ i^ ^^^Jy &^ ^^J P^^^ ^^ place Before the termination thereof, 

Act* issues of pure water and of good and wholesome provisions in a 

sweet condition, in quantities not less in amount than is prescribed 

in the Act* for passengers proceeding ^om the U. K. ; and in case of 

any default herein, the master of such ship shall, on such conviction, 

he liahle for each offence to a penalty not exceeding 50/. 

The Schedule annexed to the Act contains, amongst other things, 
a form of bond to he given hy the owner or charterer, and by the 
master ; forms of a passage brokers annual bond; brokers licence; 
and of a passengers' contract tickets; but as every lawyer has easy aecest 
to them in the statute book, and as the merchant and emigrant may 
huy them printed at almost every port, not to mention the require- 
ments of die Act itself as to the means to be taken for making it 
known, I proceed to another subject, of no less importance to the 
community at large, namely, The Steam Navigation Act, 1851. 



CHAPTER IX. 

STEAM NAVIGATION. 



Steam-powkr has, within the last thirty years, revolutionized the 
world. Pestilence or war may have undone more in a shorter time, 
hut in peace, since the world began, never was there such a mighty 
change. Reason almost stands perplexed at the magnitude of the 
operations. Yet here again, with pride I say it, has the Legislature 
of this country been found more than equal to its high functions. It 
has boldly grappled with the suhject, and it has, at length, succeeded \ 
in moulding into admirable form the great commercial interests called ^ 
into plav. • 

Steam Na* The important Act meant is The Steam Navigation Act^ 1851 (li 
vigation & 15 Vict., c. 79). It is a consolidation Act. After repealing the 
-^c*- 9 & 10 Vict., c. 100, and the 11 & 12 Vict, c. 81, it directs the 

By whom to naval department of the Board of Trade to assist the Lords of the 
becamed Committee of Privy Council for Trade in the execution of it. It 
To hat 't ®^®^^^ ^® premised, however, that it is not to apply to any of H. M.'s t 
applies. ships, nor to any vessel not being a British vessel, nor to a vessel 
owned wholly or in part hy British suhjects, nor to any steam floatlDg 
Survey and hridge. It provides that steam-vessels must be surveyed and owners 
oertifi^te must transmit declarations to the Board of Trade twice a year. 
^"^ Upon the receipt of the declarations the Board of Trade is to regis- 

ter the vessel, and to grant certificates and transmit lists, to he put 
up at custom-houses. It may cancel certificates and require fresh 

• Sect. 32. 
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declarations. The owner or master of every steam-vessel must Chap. IX. 
forthwith on receipt of any such certificate by him or his agent cause suam Navi- 
the same or a true copy thereof, in distinct and legible characters to paHom Act, 
he put up in some conspicuous part of the vessel, and no steam- 
vessel can proceed on any voyage without such certificate, and no 
officer of the customs must clear out, &c., any steam-vessels, but 
upon production of such certificate. Severe penalties are imposed on Number of 
the owner, &c., for carrying more passengers than specified in such passengen. 
certificate ; on persons forcmg their way on board when vessels are 
fall ; on persons refusing to pay their fares or to quit the vessel ; and Not paying 
on offenders refusing to give their name and address. The Board of ^*"» **^* 
Trade is to appoint and remove shipwright surveyors, &c., and fix Surveyors. 
iites of remuneration. These surveyors are to maJce returns of the 
build, &c., of vessels ; and owners, &c., are to give information for 
that purpose. They are to act under the direction of the Board of 
Trade, and are to be allowed to go on board steam vessels, to 
iospect, &c. Iron steamers are to be divided by water-tight parti- Iron steam- 
tions, and the officers of customs are not to grant certificates except ®"* 
they be so divided. Steam- vessels must carry safety-valves out ofSafety- 
the control of the engineer. Sea-going vessels must be provided ^^^®*" - 
with the number of boats and of the dimensions mentioned in the ^ ** 
Act; also with life-boats, life-buoys, hose, lights, signals, &c., under 
besvv penalties. By sect. 26, the Admiralty is empowered to make 
regulations as to lights;^ and on the 1st of May, 1852, the follow- Lights, 
ing orders were issued : 

^^ Admiralty notice respecting lights to be carried by sea-going 
TesBcls to prevent collision. By the Commissioners for executing the 
office of Lord High Admiral of the United Kingdom of Great Britain 
and Ireland, &o. By virtue of the power and authority vested in us 
by the Act 14 and 15 Vict., c. 79, dated the 7th of August, 1851, 
we hereby require and direct that the following regulations be strictly 
oUerved : — 

" 8ieam'4>€ssel8 : All British sea-going vessels (whether propelled 
by paddles or screws), shall, within all seas, gulfs, channels, straits, 
bays, creeks, roads, rcMulsteads, harbours, havens, ports, and rivers, 
and under all circumstances between sunset and sunrise, exhibit 
%hts of such description and in such manner as hereinafter men- 
tioned, viz. 

^ When UTider Mteam : A bright white light at the foremast head, 
a green light on the starboard side, a red light on the port side. 

^^ 1. Xhe masthead light is to be visible at a distance of at least five 
niiles in a dark night with a clear atmosphere; and tlie lantern is to 
be 60 constructed as to show a uniform and unbroken hght over an 
are of the horizon of twenty points of the compass, being ten points 
on each side of the ship, viz., from right ahead to two points abaft 
[ the beam on either side. 

^2, The green light on the starboard side is to be visible at a dis- 

(tanoe of at least two miles in a dark night with a clear atmosphere ; 
and the lantern is to t>e so constructed as to show a uniform and un- 
• See Morrison v. G. S. N. Co. 8 Exch. 734; G. S. N. Co. v. Morrison, 
■ 22 L. J. C. P. 178. 
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AUott on broken light over an arc of the horizon of ten points of the compass, 
Sidpfing. Yi2,j from right ahead to two points abaft the beam on the starboard side. 
Steam Navi- ^' 3. The red light on the port side is likewise to be fitted so as to 
gatuM Act. throw its light the same distance on that side. 

" 4. The side lights are moreover to be fitted with screens on 
the inboard side of at least three feet long, to prevent the lights from 
being seen across the bow. 

" When at anchor: a common bright hglit. 
*' Sailing Vessels: We hereby require, that all sailing vessels, wlien 
under sail or being towed, approaching or being approached by any 
other vessel, shall be bound to show, between sunset and sunrise, a 
bright light, in such a position as can be best seen by such vessel or 
vessels, and in sufficient time to avoid collision. All sailing vessels at 
anchor in roadsteads or fairways shall be also bound to exhibit, be- 
tween sunset and sunrise, a constant bright light at the maisthead, 
except within harbours or other places where regulations for other 
lights for ships are legally established. The lantern, to be used when 
at anchor both by steam vessels and sailing vessels, is to be so con- 
structed as to show a clear good light all round the horizon. 

"We hereby revoke all regulations heretofore made by us relating 

to steam-vessels e^chibiting or carrying lights ; and we require that 

the preceding regulations be strictly carried into effect on and after the 

1st of August, 1852. Given under our hands tbe 1st of May, 1852." 

Rules to be The Trinity House rule then follows in the Act, in these words: 

observed by « Whenever any vessel proceeding in one direction, meet-s a vessel 

yesselspass- pj-Qceeding in another direction, and the master or other person hav- 

o^er. ^°S charge of either such vessel perceives that if both vessels contiiiae 

their respective courses they will pass so near as to involve any ride 

of a collision, he shall put the helm of his vessel to port, so as to pass 

on the port side of the other vessel, due regard being had to the tide 

and to the position of each vessel, with respect to the dangers of the 

channel, and as regards sailing vessels, to the keeping of each vessel 

under command ; and the master of any steam-vessel navigating any 

river or narrow chaimel shall keep as far as is practicable to that side 

of the fairway or mid-channel thereof which lies on the starboard side 

of such vessel ; and if the master or other person having charge of 

any steam-vessel neglect to observe these regulations, or either of 

them, he shall for every such offence be liable to a penalty not ex- 

OwnerB not ceeding 50/."* " If in any case of a collision between two or more 

entitled to vessels it appear that such collision was occasioned by the nonobser- 

tionT"** vance either of the foregoing rules with respect to the |>assing of 

taiircasesof ^^^^^'^ or of the rules to be made as aforesaid by the Lord High 

collision. Admiral or the commissioners for executing the ofiice of Lord High 

but master Admiral with respect to the exhibition of lights, the owner of tbe 

to be liable vessel by which any such rule has been infringed shall not be entitled 

^'"" ^* to recover any recompence whatsoever for any damage sustained by' 

sueh vessel in such collision, unless it appears to t£e court before 

which the case is tried that the circumstances' of the case were such 

as to justify a de})arture from the rule; and in case any damage te 

person or property be sustained in consequence of the nonobservance 

• Sect. 27. 
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of any of the said rules, the same shall in all courts of justice be Chap. IX. 
deemed, in the absence of proof to the contrary, to have been occa- gfgamNari- 
sioned by the wilful default of the master or other person having gation Act, 
the charge of such vessel, and such master or other person shall, un- 
less it appears to the court before which such case is tried that the 
circumstances of the case were such as to justify a departure from 
the rule, be subject in all proceedings, whether civil or criminal, to 
the legal consequences of such default." *^ There is a wide-spread Meaning of 
notion among sailors, above all, on board Thames steamers, that if the the 'IHnity- 
helm be a-port when a collision takes place, the vessel which has its ^^^^^ '*"'®* 
helm a-port is by the rule in the last page under all circumstances 
justified; and thus, by a poi>^token notion of its meaning, masters of^n 
run into the very mischief^^t was intended to prevent. The side of 
the road is no criterion of negligence, neitlier is the side of the helm. 
The meaning of the rule is this : when a collision is imminent, each 
vessel is to port its helm. Its object is to leach beforehand what is 
to be done in the moment of imminent peril or unavoidable necessity, 
in order to break the force of a blow which must come, and to provide 
for as little damage as human foresight can, under the circumstances. 
To any other state of things the rule has little or no application. 
On tbe other hand, bargemen contend that if a barge is manned as a 
barge was before the introduction of steamers, that they have a f^ort of 
prescriptive right to man a barge so now, whether sufficiently manned 
or not, according to the present altered state of navigation ; I know 
of no rule of law to justify this position. Accidents nmst be reported Accidents 
to the Board of Trade, and notice given of apprehended loss of steam- ^ ^^e- 
vessels.** With regard to the provision to be made for the inspection P^"*"* 
cf ateam^vesseh it enacts that the Board of Trade may send inspectors Inspection 
on board vessels whenever necessary. These inspectors have ample veg^^eU™ 
powers given them to discharge their duties. 

The proceedings for the recovery of penalties, &c., are substan- Hecoverj' of 
dally the same as in the foregoing chapter. pennlties. 



THE CARRIAGE OF GOODS IN MERCHANT 
SHIPS. 

CHAPTER X. 

OP THE CONTRACT OP AFFREIGHTMENT BY CHARTER-PARTY. 

Tbk contract by charter-party, of which it is here intended to treat, Nature of. 
IB, as I have before observed, a contract, by which an entire ship, or 
some principal part thereof, is let to a merchant for the conveyance 
of goods on a determined voyage to one or more places. A ship 

» Sect. 28. Morrison v, G. S. N. son, 22 L. J. C. P. 178. 
Co. 8 Ex. 733; G. S. N. Co. r. Morri- »> Sect. 30. 
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AUboU on may indeed be let for other purposes, as to be employed in warfare, 
Shipping, or the fishing, coasting, or other trade, under the entire management 
of the hirer ; or by way of mortgage, reserving at least a temporary 
right of management to the letter ; or one part-owner may let bis 
own share to another. But contraets of this nature do not form the 
Charter- subject of the present enquiry. The term charter-party is generally 
P*fty» understood to be a corruption of the Latin words ckarta partita,* 

°"S ^^® *^® parts of this and other instruments being usually written 

in former times on one piece of parchment, which was afterwards 
divided by a straight line cut through some word or figure, so that 
one part should fit and tally with the other, as evidence of their 
original agreement and correspondence, and to prevent the fraudulent 
substitution of a fictitious instrument for t^e real deed of the parties. 
With the same design, indentation was afterwards introduced, and 
deeds of more than one part thereby acquired among English lawyers 
the name of Indenture. This practice of division, however, has long 
been disused, and that of indentation has become a mere form. I 
propose in the present chapter to consider the modes in which this 
contract may be made, and to mention the usual stipulations con- 
tained in a charter-party, and some particular covenants, tliat have 
furnished occasion for the decision of a court of justice : reserving 
the consideration of the general duties, that arise as well out of thb 
contract for conveyance in a general ship, as of this species of con- 
tract, for distinct chapters hereafter. 
By whom This instrument, when the ship is let at the place of the owners' 
executed, residence, is generally executed by them, or some of them, (and fre- 
quently by the master also), and by the merchant or his agent. In 
a foreign port it must of necessity be executed by the master only, 
and the merchant or his agent, unless the parties have an agent 
resident in such port, authorized to this purpose by deed or letter of 
By master, attorney under seal. I have before observed, that the execution of 
who to sue a charter-party under seal by the master, although said to be done 
®°* on behalf of the owners, does not furnish a direct action, grounded 

upon the instrument itself, against them. This depends upon a tech- 
nical rule of the law of England,^ applicable as well to this as to other 
cases, and not affected by the mercantile practice of executing deeds 
for and in the name of absent persons : the rule of the law of England 
being, that the force and effect which that law gives to a deed under 
seal, cannot exist, unless the deed be executed by the party himself, 
or by another for him, in his presence, and with his direction ; or, 
in his absence, by an agent authorized to do so by another deed : and 
in every such case the deed must be made and executed in the name 
of the principal. The agent, indeed, either of the owner or mer- 
chant, may, and sometimes does, execute a charter-party, and cove- 
nant in his own name for performance by his principal, so as to bind 
himself to answer for his prindpal's default, by force of the deed. 
Another technical rule of the law of England, applicable also to the 
contract by charter-paHy, should be noticed in diis place. If a 

* Hargrave'sn. Co. Litt. ^29* and ^ Harrison «. Jackson, 7 T.R.207; 

see Pothier, Traite de cbarte-partie, N. Horidey v. Rush (the case of a eharter- 
1. party) there cited. 



BY CHARTER-PARTY. 167 

efaarter-party is expressed to be made between certain parties, as Chap. X. 
between A and B, owners of a ship, whereof C is master of the one 
part, and D and £ of the other part, and purports to contain cove- 
nants with Cf nevertheless C cannot bring an action in his name upon 
the covenants expressed to be made with him, nor give a release of 
them, even althoagh he seals and delivers the instrument.^ But if 
the charter-party is not expressed to be made between parties, but 
runs thus : This charter-party indented witnesseth, that C, master of 
the ship W, with consent of A and B, the owners thereof, lets the 
ship to freight to £ and F, and the instrument contains covenants by 
£ and F, to and with A and B ; in this case A and B may bring an 
action upon the covenants expressed to be made with them; although, 
unless they seal the deed, they cannot be sued upon it.*' This 
ktter, therefore, is the most proper form. 

The authorities are collected in 1 Ch. PI. 3 (Gth £dit). That 
able pleader adds, a position strengthened by a host of authorities, 
that if the charter-party be not under sealy the party, for whose 
benefit the stipulation is expressed to be, may sue in his own name, 
although it be not made directly to or with him. And see Drake 
p. Beckham, 11 M. & W. 315 ; 2 H. of L. Ca. 579, S. C. The How to do- 
ijuestion of law often arises in our courts, whether the charter-party claie. 
itself must be declared on ? The answer is the same as in other 
eases :-— viz., if there be an instrument in writing between the same 
parties respecting the same matter, it must be declared on. If the 
cause of action be collateral to, or not inconsistent with, the terms 
of the charter-party, the declaration need not be framed upon it.*^ 

By this contract a ship is let for a voyage to one or more places : 
the freight is expressed to be a sum of money, for the entire ship, or Freight. 
tax entire part of the ship, or for each ton or other portion of its 
capacity ; and this sum is again either a gross sum for the whole 
voyage or voyages, or a particular sum for every month or week of 
the ship's employment ; sometimes, also, the freight is expressed to 
be a certain sum for every ton, cask, or bale of goods put on board, 
in which case, the merdumt usually covenants not to put on board 
less than a specified number of tons, casks, or bales ; and where the 
payment is to be by the ton of goods, it is usual and proper to add, 
and so in proportion for a less gtuintity than a ton^ as it was 
Ibnnerly decided in a case where these words were omitted, that 
the owner could recover nothing for a hogshead.^ These variations 
in the mode of paying the freight have given rise to some questions 
and dedsions on that article, which will be more properly noticed in 
the chapter on Freight The merchant, who has so hired a ship. Whose 
may lade it either with his own goods, or if he has not sufficient, goods to be 
may take in goods of other persons ; or he may wholly underlet the ^ ?^ 

* Scadamore v. Vandenstene, 2 Inst. Prinsep, 10 East, 37 B; Splidt v. Bowles, 

673; Storer v. Gordon, 3 M. & S. 308. 10 lb. 279; Morrison v. Parsons, 2 

^ Cooker v. Child, 2 Lev. 74, and see Taunt. 407; see also Hutton v. Warren, ' 

Gilby V, Copley, 3 Lev. 138. 1 M. & W. 474; Shepherd v. Pybus, 4 

c Ledie t». Wilson, 3 B. & B. 171 ; Sc. N. R. 446. 
Atty V. Parish, 1 N. R. 104; Hunter ». ^ Rea r. Bumis, 2 Lev. 124. 
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AbfHjtton ship to another. By the French Ordinance (1681,)* underletting 

Shipping, q^^ ^^ advanced price is prohihited : a wise regulation, though not 

adopted hy our law ; ** and perhaps not rendered necessary hy tbe 

practice of our merchants. If it is necessary, a clause may easily be 

Burthen. mtroduced into all charter-parties to prevent the practice. The 
charter-party usually expresses the burthen of the ship,*^ and by 
the French Ordinance ( 1 BSl)"* it is required to do so. A mistake in 
the amount of the burthen may in some cases be prejudicial to one 
party or the other.* The French Ordinance^ provides that the 
master, who declares his ship to be of a burthen exceeding the truth, 
shall answer the merchant in damages, but that an error shall not be j 
deemed to exist, unless it exceeds a 40th part. According to MoUoy, I 
if a ship be freighted by the ton, and found of less burthen than j 
expressed, the payment shall be only for the real burthen.® And if I 
a ship be freighted for (say) 200 tons, or thereahonU^ the addition 
of thereabouts^ says the same author, is commonly reduced to be five 
ton more or less. The wise provisions of the statutes for registering | 
British ships will probably prevent any mistake in this matter, and 
certainly fuiiiish the means of detecting a wilful misrepresentation. 

Usual Btipu- The contents of tbe charter-party are vaned according to the nature of 

lations. ^Yie intended voyage, or the will of the parties ; but the usual stipu- 
lations on the part of the owner, or master, are. that the ship shall ; 
be tight and staunch, furnished with all necessaries for the intended 
voyage, ready by a day appointed to receive the cargo, and wait a 
certain number of days to take it on board. That, after lading, she 
shall sail with the first fair wind and opportunity to the destined 
port (the dangers of the seas excepted) and there deliver the goods 
to the merchant or his assigns in the same condition they were 
received on board ; and further that during the course of the voyage 
the ship shall be kept tight and staunch, and furnished with suffi- 
cient men and other necessaries, to the best of the owner's endeavours. 
On the other hand, the merchant usually covenants to load and un- 
load the ship within a limited number of days after she fehall be ready 
to receive the cargo, and after arrival at the destined port ; and to 
pay the freight in the manner appointed. It is usual also for each 
of the parties to bind himself, his heirs and executors, and the owner 
or master the ship and her freight, and the merchant the cargo to be 
laden, in a pecuniary penalty for the true performance of their 
respective covenants. Frequently, also, it is stipulated that the ship 
shall, if required, wait a further time to load and unload^ or to sail 
with convoy, for which the merchant covenants to pay a daily sum. 
This delay and the payment to be made for it are both called demur- 
rage.^ Sometimes, also, particular clauses are introduced in favour 
of the owners, to take away their responsibility for embezzlement of 
the master, or other matters, for which they would otherwise be 

■ Liv. 3, tit. 3, Fret. art. 27. and Bishop r. Macintosh, 2 B. A C. 

*• Michenson v. Begbie, 6 Bing. 1 93. 556. 



^ See Straccha de Nav. pt. 3, no. 4, ^ Liv. 3, tit. 3, Fret. art. 4 and 5. 

14. « x>folloy,b. 2. ch. 4,8. 8* 

<> Liv. 3, tit. 1 , Charte-partie, art. 3. " Post, p. 170. 
e See Hunter v. Fry, 2 B. & A. 421 ; 
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iBwerable. Bat although the ship and freight are by the terms of Chap X. 
cbarter-party expressed to he iound to we performance of the Lienonihip 
^Tenants on ^e part of the owners or roaster, and this is conformahle and cargo 
> ihe maritime law ; yet, as I have hefore observed, there does not ^7 s^P* 
ppear to be at present any mode of obtaining the benefit of the °i^J!L^ 
ecarity of the ship itself in specie in this country.* Neither can 
he owners in all cases have the full benefit of the clause, by which 
lie cargo is expressed to be bound to the payment of the freight 
udd performance of the covenants on the ])ai-t of the freighter or 
uerchant** But whoever is in possession of the ship has a lien on 
;he cargo for the hire of the ship ;^ provided he has not waived his 
right by making the delivery of the goods to precede the payment of 
the hire.** Whether the general owner or the merchant-charterer is 
in possession of the ship is a question to be decided, in each case, by 
the language of the charter-party .** Its language must be very strong 
to deprive the general owner of it. I need scarcely say that the goods 
of others than Uie charterer, can only be detained for the sum agreed to 
be paid to him, or the freight mentioned in the bill of lading.^' Neither How lies 
the bankruptcy of the charterer, nor any assignment nor pledge made lost. 
by him of the cargo, can defeat this right of lien. When the pay- 
ment was to be made by approved bills, and the owner objected to 
one delivered to him, but afterwards negotiated it, it was held, that 
he thereby lost the benefit of his objection, and his right to detain 
the goods.^ 

In all maritime transactions expedition is of the utmost importance, Covenant to 
for even by a short delay the season or object of the voyage may be furnish an 
lost ; and therefore, if either party is not ready by the time appointed f "^"® ^^* 
for the loading of the ship, the other may seek another ship or cargo, *"^' 
and bring an action to recover the damages he has sustained. Nay, 
aceording to Molloy, even if part of the lading be put on board, and 
the merchant cannot furnish the residue, the owner may annul the 
contract, and lade his ship with other goods ; but the same author 
adds, that it is by no means prudent to do so without good reason and 
deliberation.^ I apprehend the author, who here alludes to a covenant 
to furnish an entire lading, must be understood to speak of a part in- 
sufficient in value to answer the freight engaged to be paid ; for if 
goods of the merchant who hires the ship, sufficient in value to answer 
such freight, be put on board, it seems reasonable that the merchant, 
vpon whom the loss of the deficiency will fall, should have the right to 
take the loss upon himself, and order the ship to sail. And accordingly 
the French Ordinance (I68IV directs that if the ship be freighted by 
the great, and the merchant do not furnish a full lading, yet the 

» ^«^p.l35; see alto Faith t^.E.LCo. 729; Brown v. North, 8 Ex. 1. 

4 B. & A. 630; Small v. Moates, 9 Bing. • lb. 

574; Oladstone v, Btrley, 2 Mer. 401. f See Oledstanes v. Allen, 12 C. B. 

^ Paul V. Birch, 2 Atk. 621 ; Mitchell 202; Mitchell v. Scaife, supra. 

0. Sttife, 4 Camp. 298. ■ Homcastle v, Farren, 3 B. & A. 

« Saville v. Campion, 2 B. & A. 497. 

503; Tate v. Meek, 8 Taunt 280; <> MoIIoy, b. 2, ch. 4,8. 3. 

Campion v. Colvin, 3 Bing. N. C. 17 ; ' Liv. 3, tit. 3, Fret, art 2; Pothier, 

Newberry v, Colrin, 7 Bing. 190. Charte-partie, no. 20. 

^ lb. and Lucas v, Nockells, 4 Bing. 
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Ahbaitt on master shall not, withoat his consent, take in other goods to complete 
Shipping, the lading, nor without accounting to him for the freight of sncli 
goods; which direction is consonant to general principles of law; for 
the hirer has a right to use the thing hired in any manner: most agree- 
ahle to himself,. not differing from the purpose for which it was let to 
him. And in this particular case the sale of the merchant's goods 
may be prejudiced by taking other commodities to the market for 
which he has destined them. But as the lading is the owners best 
security for the payment of the freight, if goods sufficient to answer 
such payment are not put on board, and the merchant is known or 
reasonably suspected to have become insolvent, the owner will incur 
no risk of damages by annulling the contract or taking other goods to 
secure his freight, which, if it can be done, is the better method. 

A charter-party, like every other deed, takes its effect and opera- 
tion from the day on which it is sealed and delivered, and not from 
the day on which it bears date, if different from the day of dehvery, 
unless there be words of reference to the day of the date. 

The contract by charter-party is, in general, of diat kind which the 
lawyers call reciprocal, that is, mutually obligatory upon each party; 
but, nevertheless, the parties may insert any lawful stipulations they 
please, and may by particular clauses, render it obligatory upon one, 
and optional to the other.*^ An intention to make any particular stipa- 
lation a condition precedent should be clearly expressed. 

The general rule which our Courts of law have adopted in the con- 
struction of this as well as other mercantile instruments is, that the 
construction should be liberal, agreeable to the real intention of the 
parties, and conformable to the usage of trade in general, and of 
the particular trade to which the contract relates.** The terms of 
a charter-party under seal cannot be varied or dispensed with by a 
parol agreement.^ But if such a contract be to take effect from a 
particular time, an agreement relating to an earlier period of time will 
not be a variation or dispensation, and may be good and binding. 
Thus, where by a charter-party under seal a ship was let at a certain 
rate per month, to commence and be computed from the day of her 
departure from Gravesend, and was to take in her cargo at a port in 
the Channel, and sail therewith on the intended voyage, a subsequent 
verbal agreement for loading the ship in tbe Thames, and commencing 
the payment from the day of her cleariiig out at the Custom-house, 
was held to be binding, and the merchant was compelled to pay for 
the interval between clearing oiit and sailing from Gravesend.*^ The 
Demurrage* usual clauses purporting that it is covenanted and agreed by and be- 
tween the parties, that a specified number of days shall be allowed 
for loading and unloading, and that it shall be lawful for tbe freighter 
to detain the vessel for those purposes a further specified time on 
payment of a daily sum, constitute a contract on the part of the 
freighter that he will not detain the ship for those purposes beyond 
the two designated periods, and if he does so detain her he is liable 
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*■ Shubrick V. Salmond, 3 Burr. 1687. 

*» See Anderson v. Pitcher, 2 B. & P. 
164 ; M' Andrew v. Adams, 1 Bing. N* 
C. 29j Clipshara v. Vertue, 1 D. & R. 
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» an action on the contract* If a ahip be so detained, tbe daily Chap. X.. 
rate of demurrage mentioned in the charter-party will, in general, be 
the measure of tbe damages to be paid, but it is not the absolute or 
necessary measure ; more or less may be payable, as justice may re- 
quire, r^ard being had to the expense and loss incurred by the owner, 
and tbe amount must be settled by a jury, if tbe parties cannot agree.^ 
Where the time is thus expressly ascertained and limited by the terms 
of the contract, the merchant will be liable to an action for damages, 
if tbe thing be not done within the time, although this may not be 
attributable to any fault or omission on his part, for he has engaged 
that it shall be done.^ Many vessels are now obliged by law to 
unlade at particular docks, as in the River Thames ; and in many 
cases the law allows the importer to warehouse his goods at such 
docks for a certain time, under security given for pa}nnent of the 
import duties, instead of removing them into his own custody and 
discharging the duties immediately, which is often a matter of great 
convenience to the importer, and has become the usual practice. It 
has sometimes happened, from the great resort of vessels to these 
docks at particular seasons, that considerable delay has taken place 
in the unlading, especially where the goods were to be warehoused, and 
it has been questioned whether the merchant should answer for such 
delay ; and, according to the principle above laid down, it has been 
twice held that he must answer, by reason of the terms of his con- 
tract. On the first occasion some stress was laid on the circumstance 
of warehousing the goods, it being understood that if the importer 
had chosen to take them fit>m the docks immediately the delay would 
not have happened.^ On the second occasion this circumstance does 
not seem to have been noticed.* But, on the otlier hand, where, 
by the terms of the contract, the merchant was to be allowed the 
usual and customary time to unload the vessel at her port of discharge, 
it WBS held that be was not answerable for a delay of this sort, 
although great part of it was owing to his election to warehouse and 
bond tibe goods, that appearing to be the usual practice with regard to 
cargoes of the like description.^ The same law was laid down with 
respect to a consignee of goods sent in a general ship, without any 
stipulation on this subject in the bill of lading.^ 
• Demoirage, properly so called, arises out of the terms of some 
eoDtract. But if a ship be improperly detained by the merchant, the 
owner may, in some cases, have a special claim to damage in the na- 
ture of demurrage. The owner, however, has no claim of this sort 
for a delay occasioned (say) by an hostile occupation of the destined 
port, although after such delay it may be found expedient entirely to 
abandon the voyage, and thereby the whole employment of the ship 
becomes nnprontable, for here ti^e merchant is m no fault.^ If the 

* Randall «. Lynch, 12 East, 179. ^ Stnick v. Tenant, Cor. Mansfield, 

bdeb. Am. will not lie. Cropton v. Ch. J. Sit. at Guild, after T. T. 1806. 
Pidnineil, 16 M. & W. 830. « Randall v. Lynch, 2 Camp. 352. 

^ MofffMm V. Bell, 2 Camp. 616. f Rodgers v, Forresters, 2 Camp. 483. 

*Barktr9. Hodgson, 8M. &S.267; ' Burmester v. Hodgson, 2 Camp. 

Barret v. Duttcm, 4 Camp. 838; Har- 488. 

inn V. Clarke, lb. 159; Pringle v. Mol- *> Liddard v. Lopes, 10 East, 526. 

fct^6M.& W. 83. 
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Abbott on ship-owner himself be the diuse of the delay, as by not getting the 
Shipping, necessary clearances, a riglit to demurrage cannot arise.* The con- 
sequences of a delay caused by frost,** custom-house or dock re«»u- 
lations,*^ the cargo being prohibited to be exiwrted by a foreign 
government,** quarantine laws,*' or the like, fall upon the freighter, 
in the absence of any stipulation to the contrary. But he is not 
liable for delay a/ier the completion of ike loadingJ The words dayt 
and running dags are constmed to mean the same thing, namely, 
consecutive days, in the absence of any particular custom. If the 
parties wish to exclude any day, as a Sunday or a holiday, it must 
be so expressed.8 The days are, in general, to be computed from 
the time of the ship':^ arrival at the usual place of loading or unload- 
ing, and not at the port merely.^ There seems to be an exceptioD 
to this general rule in the case of one of two or one of several con- 
signees, in the case of a general ship where goods are not ready for 
discharge at the time of the ship's arrival (not occasioned by his own 
default, but from the nature of the stowage or the like cause). There 
would seem to be allowed, in such a case, a reasonable time after 
the obstiiiction is removed for removing tliem.^ It often happens 
that no particular number of days is mentioned in the charter-party, 
or bill of lading, but instead, the merchant is to be alloweKl the 
Msual and customarg time^ and many difficulties are got rid of by this 
mode of expression.^ What is a reasonable or what is the usual 
and customary time is matter of evidence and not of law, and there- 
fore cannot be stated with more certainty. 

There is usually inserted in the biU of lading^ and should always be 
so, in the case of a general ship, words to the effect that the consignee 
shall clear them in a given number of days after the ship's arrival, 
or pay so much a day for demurrage. The person who claims and 
receives the goods under the bill of lading adopts these terms, and 
is liable to pay the sums named in the bill of lading.^ It is no 
answer to this claim on the consignee that he had no notice of the 
ship's arrival, or that he did not receive the bill of ladiig in time, and 
the master insisted upon its being produced or an indemnity.*" 

The payment of demurrage, stipulated to be made while a ship is 
waiting for convoy ceases as soon as the convoy is ready to depart; 
and such payment, stipulated to be made while a ship is waiting to 
receive a cargo, ceases when the ship. is fully laden and tlie necessary 
clearances are obtained, although the ship may, in either case, happen 

* Benson it. Blunt, 1 Q. B. 878; Bar- >» lb. and Keli w. Anderson, lb. 500. 
ret «. Dutton, 4 Caoip. 333 ; and see * Rogers «. Hunter, 2 G. & P. 601; 
iFameU o. Thomas, 5 Ding. 188. Dobson v. Drtrnp, 4 lb. 112; fiontra Leer 

.:•» Barret «. Dutton, 4 Camp. 333 j r. Yates, 3 Taunt. 387; Hannanv.Gan- 

I*nngle r>. Mollett, 6 M. & W. 80. dolph. Holt. N. P. 35. 

« Hill V. Idle, 4 Camp. 327 ; Randall v. ^ Rodgers «. Forresters, 2 Camp. 483; 

Lynch, 2 lb. 356, and 12 East, 177; Bunnester t\ Hodgson, lb. 488. 

Bessey v. Evans, 4 Camp. 131. ' Harman v. Qandolph. Holt. N. P* 

^ Blight «. Page, 3 B. & P. 295, n. 35; Harman v, Mant, 4 Camp. 1^1; 

• Barker t7. Hodgson, 3 M. & S. 267. Jesson v. Solly, 4 Taunt 52; Scaife «. 
f Pringle V, Mollett, 6 M. & W. 80. Tobin, 3 B. & Ad. 523. 

'. Brown r. Johnson, 10 AL & VV. ■" Harman v. Clarke, 4 Camp, l^^i 

334. Harman v. Mant, lb. 161. 
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;o be furtlier detained by adverse winds or tempestuons weather. Chap. X. 
And if the ship has once set sail and deimrted, but is afterwords""^ .. 

driven back into port, the claim of demurrage is not thereby revived.^ 
It is often difficult to determine whether the parties intended a par* Condition or 
ticular stipulation in the charter-|)arty to be a condition precedent or an coveuanu 
independent covenant. This depends not on any fonnal arrangement 
of the words, but on the reason and the sense of the thing, as it is to 
be collected from the whole contract. The rule is, that where mu- 
tual covenants go to the whole of the consideration on both sides, they 
are mutual conditions, the one precedent to the other ; but when the 
covenants go only to a pai% then a remedy lies on the covenant to 
recover damages for the breach of it, but it is not a condition prece- 
dent.** Another rule closely connected with this is, that whenever 
the merchant has derived any benefit under the contract, he shall 
never afterwards be allowed, notwithstanding the ship-owner's neglect, 
to take his ^tand upon the condition, as he might have done if lie had 
derived no benefit therefrom. If he has, in such a case, sustained 
any damage by a breach of the condition, as not loading a complete 
cargo, not making the ship seaworthy forthwith., or by a day named^ 
not sailing with the first favourable wind, with the first convoy, or 
the like, the merchant is driven to his cross-action a;^ainst the ship- 
owner for it, and he is not allowed to set it up in bar of an action 
to recover the stipulated freight*" The charter-parties of E. I. Co. East India 
usually contained a clause hi words making the freight payable on charter- 
the safe arrival of the vessel, and the like,*^ and many attempts P*^'*** 
were made to don vert the charter-party on this clause into a policy 
of insurance.^ The dispute was at length set at rest by a jndg- 
nient of the House of Lords, declaring that the owner was not 
liable to make satisfaction for damage done to goods on board by 
storm. 

When goods are put on board in pursuance of a charter-party, the 
mtutter is to sign for them bills of lading, to the effect mentioned in 
the ensuing chaj)ter. The chaiier-party being the instrument and 
evidence of the contract for the conveyance.^ and the hiU of lading the 
evidence of the shipping o^ the particular merchandise to be conveyed 
in pnrsaance of the contract. 

Lastly, of contracts relating to the carriage of passengers. ^ These Contnicts 
are subject to the same rules of construction as charter-parties and concerning 
other mercantile instruments. In one case the question arose upon P*'*®"^**'** 
an agreement under seal whether the master was bound to touch at 
an intermediate port.^ In another, whether there was any promise 
implied by law to pay an extra sum for sleeping in the cabin, when 
(as it was contended) the passenger was only entitled to swing his cot 
in the steerage.* Frequently, disputes arise about the passage- 

» Lanuoy v. Werry, 2 Br. P. C. (>0; Hume v. same, 1 VV. Rl. 291. 

Jumieson v. Laurie, (J In. 472. •* Tod r. E. I. Co. 20 May, 1788. 

k Pordage v. Cole, 1 Wm. Saund. 320; • Ante, pp. 1 54, 163. 

Olnho^m V. HayB,2 Sc. N. C. 482; Rit- f Corbin v. Leader, 10 Ring. 276. 

chie V. Atkinson, 10 East, 295; Have- • Adderloy v. Cookson, 2 Camp. 1".; 

lock V. Oeddes, lb. 555; Davidson r. see also Leman v. Qord'm, 8 C. & P. 

Gwvnne, 12, lb. Sill. 392. 

* Hotham r. E. 1. Co. Dougl. 259; 
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Aibott on money^* whether the whole or any part of it is to he forfeited, 

Skipping, refunded, or the like. The usage of the particular trade in general 

renders all these questions comparatively easy, if the Passengers' 

Act does not apply, or the complainant thinks proper to resort to 

his common law remedies. 
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CHAPTER XL 

OP THB CONTRACT FOR CONVEYANCE OF MERCHANDISE IN A GENERAL 

SHIP. 

The contract for the conveyance of merchandise in a general ship is 
that, hy which the master and owners of a ship, destined on a par- 
ticular voyage, engage separately with various merchants uncon- 
nected with each other, to convey their respective 'goods to the 
place of the ship's destination. It has heen already shown that this 
contract, although usually made personally with the master, and not 
with the owners, is considered in law to he made with them also, 
and that hoth they and he are separately hound to the performance 
of it.*' When a ship is intended to be thus employed, it is usual in 
London and other places, to give notice of the intention by printed 
papers and cards, mentioning the name and destination of the ship ; 
her burthen, and sometimes her force ; and sometimes expressing 
also that the ship is to sail with convoy, or with the first convoy 
for the voyage, or other matters relating thereto. Such expres- 
sion ^ is an assurance or warranty to the merchant, who lades goods 
in pursuance of the advertisement, and becomes a part of the con- 
tract with him, although it be not afterwards contained in the bill of 
lading. If a general ship be advertised for a particular voyage, the 
owner must givp notice of any alteration to persons who afterwards 
ship goods, otherwise he will have to make good any loss they sus- 
tain by still thinking that his destination was the same.^ 

When goods are sent on board the ship, the master, or person 
on board acting for him, usually gives a receipt for them, and the 
master afterwards signs and delivers to the merchant sometimes two, 
and sometimes three, parts of a bill of lading, of which the mer- 
chant commonly sends one or two to his agent, factor, or other 
person, to whom the goods are to be delivered at the place of desti- 



• Yates V. Duflf, 5 C. & P. 569; see 
also Mulloy v. Backer, 5 East, 316. 

»» P. 166, andseejpoa/, 176. 

^ Said to be so understood among 
merchants, &c. by the Jury, in the case 
of Runquist v. Ditchell, 3 JSsp. 64; sed 
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•* See Peel v. Price, 4 Camp. 243. 
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lation, tbat is, one on board the ship with the goods, another by Chap. XI- 
be post or other couYeyance, and one he retains for his own 
security.^ The master should also take care to have another part 
For bis own use. 

OLD FORM OF A BILL OF LADING. 

I. W. ) Shipped, by the grace of God, in good order, by A. B., 
Ho. I. a. 20. j merchant, in and upon the good ship called the , 

whereof CD. is master, now riding at anchor in the river of 
Thames, and bound for , 20 bales, containing 100 

pieces of broad cloth, marked and numbered as per margin ; and are 
to be delivered in the like good order and condition at 
aforesaid (^the dangers of the seas excepted)^ unto E. F. merchant 
there, or to his assigns, he or they paying for the said goods 
per piece freight, with primage and average accustomed. In witness 
whereof, the master or purser of the said ship hath affirmed to three 
bills of lading of this tenor and date, one of which bills being accom- 
plished, the other two to stand void. And so God send the good 
ship to her designed port in safety. 
Dated at L., &c. 

The terms of this exception were altered many years ago, in con* Exceptions 
sequence of an alarm taken by the shipowners at the decision of in* 
a cause,^ that will be mentioned in a subsequent chapter ; and of 
late the exception is usually made in the following words -.—{The 
act of God^ the Queen's enemies^ firCy and all and every other 
dangers and accidents of the seas^ rivers, and navigation, of whatever 
nature and kind soever excepted.) But in the case of ships home- 
ward-bound from the West India Islands, which used, it seems, to 
send their boats to fetch the cargo from the shore, there was intro- 
duced a saving out of this exception of risk of boats, ^' so far as ships 
are liable thereto." And in that case the whole clauF;e was as 
follows : — The act of God, the Queens enemies, fixe, and all and 
every other dangers and accidents of the seas, rivers, and navigct- 
iion, of whatever nature and kind soever, save risk of boats, so far 
as ships are liable thereto, excepted. Other exceptions are and may 
be introduced, to take away the responsibility of the masters and 
owners in various cases, for which they would otherwise be respon- 
sible. In the recent case of De Rothschild v. the B. M. S. Packet 
Co.y^ the exception was — the act of God, the Queens enemies, pirates, 
robbers, fire, accidents from machinery, boilers, and steam, the dangers 
of the seas, roads, and rivers, of what nature or kifid soever. A box 
of gold-dust was carried by the defendants across the Isthmus of Pa- 
nama to Chagres, whence it was shipped to Southampton, and there 
placed in a railway truck, whence it was secretly stolen in its transit to 
London: — Held, that this was not within the exception a loss by 
robbers or by dangers of the roads, since the word robbers meant not 
• 

* See Cdde de Chmmerce^du connaisae- ^ 7 Excb. 734; and see Phillips v, 

nent^ Uv. 2, tit. 7 (281). Nairne, 4 C. B. 360; Laveroni v. Drury, 

^ Smith V. Shepherd, jMM^ 196. 8 Exch. 166. 
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Abf*oti on thieves^ but robbers by violence ; aitd dangers of tbe roads meant 

Ship ping, dangers of marine roads ; or if of land roads, such dangers as are 

immediately caused by roads, as overturning of carriages, and the like. 

When goods are shipped on account of the shipowner, a nominal 

freight, or nofreighty being owfiers property^ is usually inserted in the 

bill of lading.* In the above-mentioned form of a bill of lading, tbe 

name of a consignee is mentioned, but sometimes the shipper or 

consignor is himself named as consignee, and the engagement is 

expressly to deliver to him or his assigns ; and sometimes no person 

is named as consignee, but the terms of the instrument are->to be 

delivered, &c., unto order, or assigns, which words 

are generally understood to import an engagement on the part of the 

master to deliver the goods to the person, to whom the shipper or 

consignor shall order the delivery, or to the assignee of such person. 

This subject will be further considered in a subsequent chapter.** 

Master's In describing the master's authority to bind his employers, I have 

authority to stated where he can, and where he cannot, bind the shipowners, by 

give bill of signing a bill of lading. I will now endeavour to give, in few words, 

the legal effect of one, assuming him to have acted within the scope of 

his authority in giving it, and that they are bound by his act. It is 

Between this : — a bill of lading is not conclusive between the original parties 

U^ifwir ^ ^^' ^"* ^" *^^® ^*°^^ ®^ ^ bond fide indorsee for value, it is.* 
^•^^ Let us suppose the master to have sitrned a bill of lading acknow- 

ledging the receipt of goods not actually on board, or for more tlwn 
has been actually shipped, what then? The answer is, that tbe 
shipowner is not charged by such a bill of lading, whether it be 
in the shippers hands, or in the possession of an indorsee for 
value.*^ The master would probably be liable for the consequences 
Leading fea- of his deceit.^ A brief summary of the leading features of a bill 
tures of of lading may be useful to the merchant, as well as to the lawyer, 
and therefore I will attempt one. 1. It may be made a nego- 
tiable instrument. 2. It is sometimes regarded as a receipt or 
memorandum operating, between some parties, as an estoppel, be- 
tween others, as prima facie evidence only of what it contains. 
3. It is an authority in its nature revocable. 4. It is, between 
some parties, evidence of a contract. In other word:<, there are few 
instruments, if any, that assume such varied shapes, as bills of 
lading. Its elasticity seems to know no bounds within the range of 
substantial justice ; partaking, in turn, of some of the properties of 
a bill of exchange, of a contract, of a bare authority, of a receipt or 
Transfer of memorandum, and of an assignment.^ A transfer of it is made by 
Jt- indorsement and delivery. Whether a transfer of it operates joer^ 

* Brown v. North, 8 Exch. 1. «. Todd, 1 Moo. & R. 106. 

** Stopp, in Transitn^ post. « Lick barrow v. Mason, 1 Smith's L. 

<= Bates V. Todd, 1 M. & R. 106; C. 388; 2 T. R. 75. 

Howard v. Tucker, 1 B. & Ad. 71*2 ; f As to the nature of a hill of lading 

Berkley v. Watling, 7 A. & E. 29; see further in Bryans «. Nix, 4 M. & W. 

Grant «. Norway, lU C. B. 687. 775; Wait v. Baker, 2 Exch. 1; Van 

** Hubbersty ». Ward, 8 Exch. 330; Casteel v, Booker, lb. 698; Brown v. 

Grant v. Norway, 10 C. B. 686; Bates North, 8 Exch. 1. 
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as a transfer of the property, was set at rest by the case of Ltckbar- Chap. XI. 
row V. Masan,^ It confers it absolutely upon a third person, inde- Rights of 
feasible by apy claim on the pari of the consignors The contract^ be indorsee, 
it observed, is not transferred so as to enable the transferee to sue 
upon it in bis own name; nor to create, it seems, any privity of 
contract between him and the shipowner.^ If a bill of lading be 
dogged with any condition in the body of it, or in the indorsement, 
as if the goods are to be delivered, provided A. B. pay a certain 
draft, or the like, all subsequent indorsees take it subject to such 
proviso or condition, and have no title until it be complied with.^ 
So, if an indorsee take it under circumstances of fraud or the like, 
be stands in no better situation than the consignee.^ Whether it be 
8 n^otiable instrument without the word assigns^ may be very much 
doubted ; a person, however, receiving goods under one, in such a 
form,, would, perhaps, be liable for freight.*' The transfer here 
meant, is that of a purchaser, not of a factor ; for, notwithstanding 
the 6 Geo. 4, c. 94, and 5 and 6 Vict., c. 39, the latter bas not the 
same disposing power over sucb property as if it were his own to all 
intents and purposes. 

Near akin to some of these, is the question, who is to sue for 
injury to, for loss, or conversion of goods after shipment ? the con- 
signor or consignee ? The shipper, with whom the contract is made Who to sue 
by the master, may proceed upon it;^ but apart from the remedy ^'J'J^'**^ 
on the contract. The person to be made plaintiff is he who has the ^if^^^jL 
property and right of possession in tliem ; who this is depends, in Q^^nt 
general, upon the legal effect of the shipment or the delivery of the 
goods. As regards common carriers by land, the rule is that a 
delivery to any indifferent carrier, on the mere motion of the 
Tender, is not, in law, a delivery to the vendee : to vest the pro- When pr<^ 
perty, the delivery must be to a carrier, named by the vendee or perty vests 
usually employed by them in carriage or like circumstftnces.^ The inconsignee. 
same rule prevails as regards the delivery of goods to carriers bv 
water. A shipment or delivery of goods on board a purchasers 
ship does not necessai-Uy vest the property in him ; for, notwith- 
standing the shipment, a consignee's right to the possession may 
not be perfect; for the intention of the parties may still be, 
that the property is not to vest in the consignee until bills be 
accepted, or until the performance of some condition precedent. 
The vendor should, however, protect himself, by special terms re- 
straining the effect of such delivery.** Again, as a precautionary 
measure, when the parties do really intend that the property should 
not vest in the consignee until the performance of some condition, 

• I Sm. L. Ca. 388 ; and see Berkley Scaife v. Tobin, 3 B. & Ad. 523. 

t3. WatUng, 7 A. & E. 36 ; 1 B. & P. ' Sargent v. Morris, 3 B. & A. 277 ; 

563; Cuming t?. Brown, 9 East, |06; Joseph v. Knox, 3 Camp. 320. 

Blackburn on Contr. 279. " Coats v. Chaplin, 3 Q. P. 492. 

b Howard v. Shepherd, 9 C. B. 297. ^ See Van Casteel v. Booker, 2 Exch. 

^ Barrow v. Coles, 3 Camp. 92; and 691 ; Turner v. The L. Docks, 6 Exch. 

»ee Mitcbel v. Ede, 11 A. & E. 902. 543; Ellershaw v. Magniac, lb. 570, n.; 

^ Cuming «. Brown, 9 East, 606. Brown v. North, 8 lb. 16 ; and see Key 

^ IWnteria «. Ituding, M. & M. 611; v, Cotesworth, 7 lb. 696. 
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one bill of lading tmhidor%ed' ^o\x\^ be sent to him, and another 
indoTBed to the shipper's agent ; the one to inform the consignee of 
the shipment, the other to be handed over to him when the condition 
is performed. The consignee should also be told that a bill of lading, 
indarsedy is in the hands of the shipper's agents.* When goods are 
shipped under a bill of lading, making them deliverable to the shippers 
own order ^ the property does not vest in the consignee until the bill 
of lading has been delivered to and has been accepted by him.** Then 
by framing the bill of lading so, and withholding its delivery to him, 
security may be obtained. The master must adhere strictly to his 
engagements with the shipper, as to the delivery. The bill of 
lading is at once the contract and his instructions. If the consignee 
be named, and he produce a bill of lading properly indorsed, the 
master can have no difficulty, and can run no risk. If he is to 
deliver to the order of the shipper, such order is to be looked for in 
a bill of lading properly assigned ; and to the person producing 
such an order, the master is to deliver the goods mentioned in it. 

The consignor's right to stop the goods in tremsitu is left for 
another chapter. 

If there is any dispute about the quantity or condition of the goods, 
or if the contents of casks or bales are unknown, the words of the 
bill of lading should be varied accordingly. By the French ordinance 
of Louis XVI., it was required, that bills of lading should contain 
the quality, quantity, and marks of the merchandise, the name of the 
iherchant who loaded them, and of the person ta whom they were 
to be delivered, the place of departure and destination, the names of 
the master and the ship, and the price of the fVeight.^ It is obvious 
that the quality, and frequently also the quantity, of the gfk)ds must 
be unknown to the master ; and the commentator on the ordinance 
informs us, that by the quality, the exterior and apparent quality 
Only is meant ; and further, that it is usual for the master to insert 
words, denoting that the quality and quantity are only according to 
the representation of the merchant ; of which practice he approves, 
and mentions two disputes decided in favour of the master in conse- 
quence of this precaution.** Some of the more ancient writers on 
maritime law, mention the case of goods put on board a ship without 
the knowledge tut consent of the master or owners. It is evident 
that in such a case no contract for conveyance is made, but never- 
theless the master, upon delivery of them, will be entitled to the usual 
freight for the voyage. 

Having thus considered the several particulars belonging distinctly 
to the two different species of contract for the conve3^nce of mer- 
chandise by sea, I proceed, in the following chapters, to treat of 
those general circumstances which may belong to both. 



* Key o. Cotesworth, 7 Eich. 607. 

^ Wait V. Baker, 2 Exch. 1 ; and see 
Van Casteel «. Booker, lb. 699. 

« Liv. 3, tit. 2. Des Con. art. 2 ; 
and see the Code de Commereej liv. 2, 
tit 7, tit. Du Connaissement, 

* Valin, ubi supra. By the 26 Geo. 



3, 6. 86, gold, silver, diamonds, &c. 
must be inserted in the bill Of lading, or 
otherwise declared in writing: if not, 
the master or owner will not be liable 
for any robbery, embesalement, making 
away with, or secreting theftof. See 
Gibbs w. Potter, 10 M. Sc W. 70. 
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CHAPTER XII. 

THE GENERAL DUTIES OF THE MASTER AND OWNERS. 

hatever way the contract for the conveyance of merchandise be 
, the master and owners are therehy bound to the performance of 
18 duties of a general nature. I propose to treat of these duties 
e present chapter, and shall consider them as they regard, 1 st, 
reparation for the voyage ; 2nd, the commencement ; 3rd, the 
e ; and, lastly, the completion, of the voyage. 

id, firstly, as to the preparation for the voyage. The first duty Condition of 
provide a vessel tight and staunch, and furnished with all '^^P* *<^« 
3 and apparel necessary for the intended voyage.* For if the 
lant suffer loss or damage by reason of any insufficiency of these 
:ulars at the outset of the voyage, he will be entitled to a recom- 
j. An insufficiency in the furniture of the ship cannot easily 
iknown to the master or owners : but in the body there may 
ent defects unknown to both. The French Ordinance (of 1 68 1 )•* 
:s, that if the merchant can prove, that the vessel, at the time 
iling, was incapable of performing the voyage, the master shall 
his freight, and pay the merchant his damages and interest. 

1, in his commentary on this article, cites an observation of 
son, " that the punishment of the master in this case ought not 

thought too severe, because the master by the nature of the 
ict of affreightment is necessarily held to warrant, that the ship 
od, and perfectly in a condition to perform the voyage in qucs- 
under the penalty of all expenses, damages, and interest." 
he himself adds that this is so, although before the departure 
iiip may have been visited according to the practice in France, 
•eported sufficient ; because on the visit the exterior parts only 
3 vessel are surveyed, so that secret faults cannot be discovered, 
which by consequence," says he, *' the owner or master remains 
rs responsible : and this the more justly, because he cannot be 
ant of the bad state of the ship; but even if he be ignorant, he 

still answer, being necessarily bound to furnish a ship good 
«ipable of the voyage." Pothier, taking notice of this article,*^ 
)f the commentary upon it, declares his own opinion (in con- 
ty, as he observes, to the general principles of law established 

merigon, torn. 1, p. 373; Roccus, warrant the conclusion that in this in- 

19, 57, 69; Ord. of Rotterdam, 2 stance the owner and master ought to be 

18, p. 101, art. 124; Molloy, b. responsible for the loss. ^Lorsque le 

2, s. 10; Well wood's Sea Laws, tit. locateur devoit par sa profession ^tre in- 
t2. form6 du vice de la chose lou^, il est 
iv. 3, tit. 3, Fret. art. 12. tenu de domage et interSts du conduc- 
raite de Charte-partie, n. 30. The teur, sans qu^il soit besoin de chercher si 

here refers to his own excellent effectirement il en a eu connoissance ou 
de Louage, part 2, ch. 1, sect. 4, non:^' and he instances the cases of a 
But it rather appears to me that cooper or shopkeeper letting casks made 
les there laid down by himself, of bad wood. 

N 2 
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in bis own treatise on the contract of letting to hire) to be, that if the 
ship has been visited and reported sufficient, the master or owner 
shall not be answerable for damages occasioned by a defect, which 
they did not, nor could know ; but he agrees that they shall lose 
their freight. It may be observed, however, that defects of this sort 
cannot exist, unless occasioned by the age, or particular employment 
of the ship, or some accidental disaster that may have happened to 
it ; all of which ought to be known to the owner, and ought to lead 
to an examination of the interior as well as exterior parts. And 
indeed, this contract^ although greatly partaking of the nature of the 
contract of letting to hire^ is not precisely the same^ hut includes in 
itself a warranty^ beyond that which is contained in the contract for 
letting to hire. In a charter-party, the person who lets the ship 
covenants that it is tight, staunch, and sufficient ; if it is not so, 
the terms of the covenant are not complied with, and the ignorance 
of a covenantor can never excuse him. And with regard to a 
genera] ship, Ch. J. Holt, in his elaborate argument on the law of 
bailments,^ distinguishes the contract made for the carriage of goods 
from the contract of letting to hire; and speaking of the former, 
when made by a person in a public employment, says, " The law 
charges the person (viz. common carrier, hoyman, master of a ship) 
thus entrusted to carry goods, against all events but acts of God 
and of the king's enemies ;" so that a common carrier is an insurer 
against all perils or losses not within the exception. And the con- 
tract of insurance^ properly so called, is clearly void, if the ship, at 
the commencement of the risk, be not sea^worthy, although the 
person who has effected the insurance be ignorant of that circum- 
stance.^ And not only must the ship, and her furniture, be suffi- 
cient for the voyage, but she must also be furnished with a suffi- 
cient number of persons of competent skill and ability to navigate 
her. And, for sailing down rivers, out of harbours, or through roads, 
&c., where, either by usage, or the laws of the country, a pilot is 
required, a pilot must be taken on board.*^ 

The manner of taking goods on board, and the commencement of 
the master's duty in this respect (not to mention at present the 
observation of the regulations of the Custom-house)** depend on the 
custom of the particular place.® More or less is to be done by 
wharfingers or lightermen according to the usage. If the master 
receive goods at the quay or beach, or send his boat for them, his 
responsibility commences with the receipt.^ And as soon as any 
goods are put on board, he must provide a sufficient number of 
persons to protect them ;? for, even if the crew be overpowered by 

« Morse ». Slue, 1 Vent. 190,238; 
Rich V. Kneeland, Hob. 1 7 ; Dig. 4, 9, 
1, 1. " Nisi hoc esset statu turn, materia 
daretur cum furibus adversus eo8 quos 
recipiunt, coeundi, cum ne nunc quidem 
abstineant hujusmodi fraudibua.** But 
the word fures here means thieves only 
and not robbers^ who come with a sape- 
rior and irresistible force; they are called 
laf,rone8: thus by the Digest, 17, 2, 52, 



^ Coggs V. Bernard, 2 Ld. Raym. 
918; 1 Smith's L. C. 82. 

»> Jnte, p. 62. 

c ^n^,pp. 139,148. 

d Pos^p. 182. 

e See Cobban v. Downe, 5 Esp. 41. 

f MoUoy, b. 2, ch. 2, s. 2; Roccus, 
Not. 8S; Well wood, tit. 9, Dig. 4, 9, 3; 
fee Morewood v, Pollok. 1 £. & B. 
743. 
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►erior force, and the goods stolen, while the ship is in a port Chap. XI L 
er within the body of a county, the master and owners will be 
erable for the loss, although they have been guilty of neither 

nor fault : the law, in this instance, holding them responsible 
reasons of public policy, and to prevent the combinations, that 
t otherwise be made with thieves and robbers.* It is in all Care in 

the duty of the master to provide ropes, &c., proper for the shipping, 
1 reception of the goods into the ship.^ And if a cask be "^^'^""Srf *c« 
^ntally staved in letting it down into the hold of the ship, the 
jr must answer for the loss.*' The ship must also be furnished 
proper dunnage (pieces of wood placed against the sides and 
m of the hold) to preserve the cargo from the effects of leakage 
ding to its nature and quality.** And care must be taken by 
oaster (unless by usage or agreement this business is to be 
rmed by persons hired by the merchant) so to stow and arrange 
ifferent articles, of which the cargo consists, that they may not 
jured by each other, or by the motion or leakage of the ship.® 
more must not be taken on board than the ship can conveniently Quantity of 
» leaving room for her own furniture and the provisions of the goods. 

and for the proper working of the vessel.^ Neither may the Contraband 
T take on board any contraband goods, whereby the ship and goodt. 

parts of the cargo may be liable to forfeiture or detention. s 
naster must also take on board no false or colourable papers, Proper pa- 
may subject the ship to capture or detention ; *> and he must P«", &c. 
re and keep on board all the papers and documents required ?J^*J,^ ^^ 
le manifestation and protection of the sliip and cargo by the "^ 

»artner, who has the care of the ^ Ord. of Rotterdam, 2 Magens, 101, 

roperty, is not answerable, '* si id art. 125, 126. 

lio ant incendio perierit," but he ® Well wood, p. 29; Ord. of Antwerp, 

Arerable, ^ si a/wifms subreptum 2 Mag. p. 16, art. 8; French Ord. liv. 2, 

Upon which Gothofred observes, tit. Du Cap. art. 12; Laws of Wisbuy, 

rsus latrones parum prodest cus- art. 25; Laws of Oleron, art. 1 1, and 

— adrersua fares prodesse potest, Cleirac thereon. 

8 advigilet. Lairocinium fatale ' Roccus, Not. 30, Ord. of Rot. 2 
m, sed casus fortuitus est; at non Mag. p. 102, art. 127, as to deck cargo, 
." And the words of the Digest, see p. 10. 

Tautae caupones stabularii, &c. 4, ' MoUoy, b. 2, cb. 2, 8. 7; Roccus, 

are, "nisi si quid damno fatali Not. QQ\ Wellwood, tit. 9. See the 

;at; inde Labeo scribit, si quid Customs Consolidation Act^ 1853, 16 & 

510, ant per rim piratarum perierit, 17 Vict. c. 107. 

ise iniquum exceptionem ei dari, ^ Guidon, ch. 5, art. 33; Molloy, b. 

rit dicendum si in stabulo aut in 2, ch. 2, s. 9; see Horneyer v. Lushing- 

a vis major contigerit." So that ton, 15 East, 47; Oswell v, Vigne, lb. 

f at present is stricter in the case 70. The papers usually on board are, 

iers, than the Civil law; but it is the ship^s register; a manifest prepared 

9 have been the same formerl}^ by the broker of the goods shipped; a 
t to have charged a carrier in the victualling bill; a bill of content (for the 
r robbery, unless he travelled by Customs); receipts from the Trinity-house 
oos ways, or at unseasonable hours. that the pilotage, lights, and local dues 
mes on Bailments, p. 103; joos^, have been paid. Note, Treasury Minute 

of dOth December, 1853^ dispenses with 
€ De Rothschild v, R. M. S. P. s. 142 of the Customs Act as to require 
Sxch. 734. ing the 14 days list and the extra bill of ■ 

iws of Oleron, art. 10; Laws of lading; and see Code de Commerce, aiU •> 

y art. 22; Wellwood, tit. 9. 226. 

.ff t;. Clinkard, cited I Wils. 282. 



182 



THE GENERAL DUTIES OF 



Jbbottom 
supping. 



sail.' 



In what 
ships ware- 
hoased 
goods to be 
exported. 

Certificate 
of clearance 
and entry 
outwards. 



Goods only 
to be ship* 
ped on pro- 
per days 
and places, 
and not un- 
til entry and 
clearance. 



law of the countries, ffoni and to which the ship is bound, and by 
the law of nations in general, and treaties between particular states.* 
The rule of the French Ordinance (of 1681),^ on this subject is, that 
the master must have on board the charter-party and other docu- 
ments relating to the proof of* his lading. Valin, in his commentary 
on the Ordinance, says, that this article relates chiefly to a time of 
war, and that if a ship should be condemned as good prize on account 
of the master's failure in this respect, he must answer for the event. 
I have confined the rule in the manner above expressed, because 
it would be unjust to charge the master or owners for some cases of 
omission, upon which ships have been condemned in France, although 
the terms of the condemnation have been such as to discharge the 
insurers from their responsibility, according to the established rule of 
the law of nations, which holds the sentence of a foreign court to be 
conclusive of the fact, upon which it is founded, when stick fad 
appears on the face of the sentence free from doubt^ and to which 
rule the courts of justice in this country have adhered with the 
dignity belonging to regular and permanent establishments.*^ Where 
by the terms of a charter-party a number of days is appointed for 
the lading of the cargo, either generally and without payment on 
that particular account by the merchant, or by way of demurrage, 
the master must not sail before the expiration of the time. Oh the 
other hand, a delay in sailing, to be justified, can only be for the 
purposes of the voyage, as for papers, provisions, or the like.*^ 

As to the exportation arid entry ofgoods^ and the clearance of ships 
from the U.K. to parts beyond the seas, the Customs Consolidation Act, 
1853 (16 & 17 Vict., c. 107), contains the most important matter. It 
declares that " no person shall export any warehoused goods, nor enter 
any such goods for exportation from the U. K. to parts beyond the seas 
in any ship of less burden than 50 tons, except to the islands of Guern- 
ffey and Jerso}^, in ships not being of less than 40 tons burden, regularly 
trading to those islands."® That the master shall, before any goods he 
taken on board, deliver to the collector or comptroller a certificate 
from the proper officer of the due clearance inwards or coastwise of 
such ship of her last voyage, and shall also deliver therewith an entry 
outwards of such ship. And if such ship shall have commenced her 
lading at some other port, the master shall deliver to the searcher the 
clearance of such goods from such other port ; and if any goods be 
taken on board any ship at any port before she shall have been entered 
outwards at such port (unless a stiffening order, 'when necessary, 
shall be issued by the proper officer to lade any heavy goods for 
exportation on board such ship), the master shall forfeit the sum of 
lOO/.f 

That " no goods shall be shipped, put off, or water-borne to he 
shipped for exportation, from any port or place in the U. K., except 
on days not being Sundays or holidays, nor from any place except 

^ Langhom v. Alluutt, 4 Taunt 511; 
Raine v. Bill, 9 East, 195; Palmer c 
Marshall, 8 Bing. 320; post^ 190. 

« 8. 117. 

f s. 118. 



» See 16 & 17 Vict. c. 107. 

•> Liv, 3, tit. 1, cha.- parties, art. 10, 
and Valin thereon. See also Poth. ch.- 
partie, n. 31. 

c See 2 Smith's L. C. 453. 
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«ome legal qnay, wharf, or other place duly appointed for such pur- Chap. XI L 
poee, nor without the presence or authority of the proper officer of 
Customs, nor before due entry outwards of such ship, and due entry 
of such goods, nor before such goods shall have been duly cleared for 
shipment ; and it shall be liawful for the searcher to open all packages Opening 
and fully to examine all goods shipped or brought for shipment at packages by 
any place in the U. K/'* The exporter must also deliver a shipping «»reher. 
bill ; but, for the present, we omit this part of the Act.^ Shipping 

As to ike metuaUing hiU for stores : The master of every ship of ^^' 
50 tons or upwards, departing from any port in the U. K. upon a Shipping of 
voyage to parts beyond the seas, the duration of which out and home •*®'®®* 
shall not be less than 40 days, shall, upon due application made by 
him, and upon such terms and conditions as tlie Commissioners of 
CustomB may direct, receive from the searcher an order for the ship- 
ment of such stores as may be required ; and after such stores are 
shipped, the master or his agent shall make out an account of the 
stores so shipped, together with any other stores then already on 
board, and the same, when presented to the searcher, signed by him, 
and countersigned by the collector or comptroller, shall be the vic- 
tualling bill ; and no stores shall be shipped for the use of any ship 
nor any articles taken on board any ship be deemed to be stores, except 
such as shall be borne upon such victualling bill.^ As to the clearance Clearance of 
<f skips outwards z If Uiere bo on board any ship, any goods, being *1*'P* ®?*" 
part of the inward cargo reported for exportation in the same ship, ^^^^' 
the master shall, before clearance outwards of such ship from any port 
in the U. K., deliver to the searcher a copy of the report inwards of 
such goods, certified by the collector or comptroller ; and if such 
copy be found to correspond with the goods so remaining on board, 
the searcher shall sign the same, to be filed with the certificates or 
cocketsi if any, and victualling bill of the ship. Before any ship 
ehair be cleared outwards from the U. K., with any goods shipped or 
intended to be shipped on board the same, the mastex shall deliver a 
content of such ship to the searcher, and shall make and subscribe 
the declaration at the foot thereof, in the presence of the collector or 
comptroller, and shall answer such questions as shall be demanded of 
himr concerning the ship, the cargo, and the intended voyage, by such 
collector or comptroller. And before clearance the certificates, if 
any, shall be delivered to the searcher, who shall compare the ship^ 
ping bills with the content and certificates, if any, and file such cer- 
tificates^ copy of report inwards, if any, of goods reported for expoiv 
tation in such ship, and the victualling bill, with a label attaehed and 
sealed lliereto ; and such labels when filled up and signed by the 
searcher and the collector or comptrdler, shall, as to the goods comprised 
therein^ be the alearance and authority for the departure of ike ship ; 
and the shipper of any British goods and such goods as were pre- 
viously chargeable with duty at value laden in such ^ip shall, undei* 
a penalty of 20/., deliver to the broker, agent, or other person clearing 
such ship, a duplicate of the bill of lading thereof at the time of 
signing tJiereof, with an endorsement thereon of the quantity aud 
value of such goods, and such broker, agent, or other person as aforo- 

* 8. 119. « 8. 140. 

»> 8.120. • •* 88. 141- li4. . 
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Aldtotton said, shall, within 14 days after such final clearance of the ship, sign 
Sk'ppiiig. and deliver to the Collector or Comptroller of Customs a full and 
accurate list of all such goods, with the quantities and yalue thereof, 
from the bills of lading so delivered to him, with such bill or bills of 
lading annexed thereto ; and on failure thereof such broker, agent, or 
other person as aforesaid, shall forfeit the sum of 20^., and for this 
purpose the duplicate bill of lading so required shall not be liable to 
any stamp duty.* The goods on board must correspond with content. 
If any goods be shipped, put off, or water-borne to be shipped, 
without being duly cleared, or otherwise contrary to the provisions of 
the Act, the same shall be liable to forfeture. Before any ship depart 
In ballast, in ballast from the U. K. for parts beyond the seas, not having any 
goods on board except stores from the warehouse borne upon the 
victualling bill of such ship, nor any goods i-eported inwards for ex- 
portation in such ship, the collector or comptroller shall clear such 
ship in ballast by notifying such clearance and the date thereof 
on the victualling bill, and deliver the same to the master of such 
ship as the clearance thereof; and the master of such ship shall 
answer to the collector or comptroller such questions touching her 
departure and destination as shall be demanded of him; and ships 
having only passengers with their baggage on board, and ships laden 
only with chalk or slate shall be deemed to be in ballast ; and if any 
such ship, whether laden or in ballast, shall depart without being so 
cleared, if she have any such stores on board, the master shall forfeit 
Boarding of and pay the sum of 100/.** As to the hoarding of skips after clearance 
ships after outwards^ it provides that any officers of Customs may go on board 
t "^"S^ c ^^'^y ®^'U^ after clearance outwards within the liinits of any port in the 
U. K, or within four leagues of the coast thereof, and may demand 
the ship's cleairance; and if there be any goods on board in respect of 
which certificates are required, not contained in such certificates, or 
any stores not endorsed on the victualling bill, such goods or stores 
shall be forfeited ; and if any goods contained in such certificates be 
not on board, the master shall forfeit the sum of 20/. for every package 
or parcel of goods contained in such certificates and not on board. 
If officers put seals upon stores from the warehouse outwards, and such 
seals be broken, the master is to forfeit 20/. That if any ship departing 
from any port in the U. K. shall not bring to at such stations as shall be 
appointed by the Commrs. of Customs for the landing of officers from 
such ships, or for further examination previous to such departure, the 
Time of ex- master of such ship shall forfeit the sum of 20/. The time at which any 
portation goods shall be shipped on board any export ship shall be deemed to be 
t°^ d r'^'d *^^® ^™® ^^ exportation of such goods, and the time of the last clearance 

' of any ship shaU be deemed to be the time of departure of such ship,^ 
Coasting As to the coasting trade of the U, AT., it declares that all trade by 

trade of gea from one part of the U. K. to any other part thereof shall be 
k" d e deemed to be a coasting trade, and all ships while employed therein 
^ ***"' shall be deemed to be coasting ships within the meaning of the Cus- 
toms Acts. That no goods or passengers shall be carried coastwise 
from one part of the U. K. to another, except in British ships, and 
•that coasting vessels are to be confined to coasting voyage. That if 

» See anU, p. 181, n. (h.) ^ s. J 45. 

< 86. 146—148. <* s. 149. • ss. 151—158. 
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inv goods shall be unshipped from any ship arriving coastwise, or he Chap. XII. 
shipped or water-horne to he shipped to he carried coastwise on"Z 7" 

Sundays or holidays, or unless- in the presence or with the authority pieces for 
of the proper oMcer of the Customs, or unless at such times and landing and 
places as shall he appointed or approved hy him for that purpose, the shipping, 
same shall he forfeited, and the master of the ship shall forfeit the 
sum of 50/. That the master of every coasting ship must keep a Matter of 
carffo-hook^ stating the name of the ship, &c., and if, upon examination, coasting 
any package entered in the cargo-book as containing foreign goods J^®"**^ ^ 
shall be found not to contain such goods, such package, with its con- booJf ^^"^ 
tents, shall be forfeited ; or if any package shall he found to contain 
foreign goods not entered in such hook, such goods shall be forfeited ; 
and if such master shall fail coiTectly to keep such cargo-hook, or to Penalty for 
produce the same, or if at any time there be found on board such ship fel»e entriea 
any goods not entered in such book as laden, or any goods noted as }"?^*^** 
delivered, or if any goods entered as laden or any goods not noted as 
delivered be not on board, the master of such ship shall forfeit tlie 
sum of 20/. And an account previous to departure must be delivered 
to the Collector, but the Conimrs. may grant general transires, which 
are to be delivered in 24 hours after arrival. Any Custom-house 
officer may go on board and examine any coasting ship. 

As to particular provisions relating to the Channel Islands and Britiih pot- 
Bri. ish possessions abroad ;^ sugar and rOm may be imported into the «e»«o«f» 
British Possessions in the West Indies and South America and the 8®<*<|" *'™- 
Mauiitius in certain cases. Foreign reprints of books under copy- ^ '" ** 
right are prohibited. 

As to the coasting trade of the British possessions : No goods or pas- Coasting 
sengers shall be carried from one part of any British possession in *™^® ^^* 
Asia, Africa, or America, to another part of the sanie possession, 
except in British ships.^ And the master of every ship arriving in any Ship and 
of the British possessions in America, or the Channel Islands, M^hether cargo to be 
laden or in ballast, shall come directly, and before hulk be broken, to '*Pp''*«d on 
the Custom-house for the port or district where he arrives, and there 
make a report in writing to the proper officer of Customs in the same 
form and manner as herein-before provided on the arrival of any ship 
in the U. K., so far as the same may be applicable ; and if any goods 
be unladen from any ship before such report be made, or if the 
master fail to make such report, or make an untrue report, or do not 
truly answer the questions demanded of him, he shall forfeit the sum 
of 50/./ and if any goods be not reported, such goods shall be for- 
feited.*^ The master of every ship bound from any British possessions Entrj- o«t- 
abroad, except the territories subject to the Government of the presi- wards of 
dencies of Bengal, Madras, and Bombay, shall deliver to the proper "hipor 
officer of Customs an entry outwards under his hand of such ship ^^^^^' 
and also subscribe and deliver to such officer a content of the cargo 
of such ship, if any, or state that she is in ballast, as the case may 
be, and answer such questions concerning the ship, cargo, if any, and 
Voyage, as shall be demanded of him, in the same manner, as nearly 
as may be, as is prescribed to be observed on the entry and departure 

» 88. 159-162. c 8. 164. 

t> 8. 163. 
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. AbboUon of any ship from the U. K., and thereupon the proper oflScer shall 
Shipjnng, gjyg ^^ ^jjg ni aster a certificate of the clearance of such ship for her 
intended voyage ; and if the ship shall depart without such clearance, 
or if the master shall deliver a false content, or shall not truly an- 
swer the questions demanded of him, he shall forfeit the sum of 50/.'^ 
Entry of Any person entering goods shall deliver to the proper officer a hill of i 
W^^^ "*" entry thereof, containing the name of the ship and of the master, and | 
muwar^ of the place to or from which hound, and the particulars of the : 
quality and quantity of the goods, and the packages containing the 
same, stating whether such goods he the produce of the British pos- 
sessions in America or not, and the proper officer shall thereupon 
Entrj of grant his warrant for the lading or unlading of such goods.** No 
goods to be goods shall he laden or water-borne to be laden on board any ship, or 
ja^a or nn- unladen fi*om any ship in any of the British possessions in America or 
in the Channel Islands, until due entry shall have been made of sach 
goods, and warrant granted for the lading or unlading of the same/ 
Tradtttoith No goods or passengers shall be brought, imported, or carried 
ike C/tannel into the U. K. from the Channel lalandiy nor shall any passengers 
Jdands. ^j, g^Q^jg \^q exported or carried from the U. K. to the said islands, 
nor shall any goods or passengers be carried from any one of the 
said islands to any other of them, nor from one part of any of 
the said islands to another part of the same, except in British ships; 
and if any goods or passengers be brought, imported, exported, or 
earned coastwise contrary hereto, all such goods shall be forfeited, 
and the master of the ship in which the same are so brought, 
imported, exported, or carried, shall forfeit the sum of 100/. No 
spirits (except rtmi of the British plantations) shall be imported into 
or exported from the Channel Islands, or any of theiB, or be remoTed 
from any one to any other of the said islands, or be carried coast- 
wise from any one part to any other part of any one of the said 
islands, or shall be shipped in order to be so removed or carried in 
any ship of less burden than 50 tons, nor in any cask or other vessel 
capable of containing liquids not being of the size or content of 20 
gals, at the least ; and all spirits imported, exported, removed, car- 
ried, shipped, or waterborne to be so shipped, removed, or carried, 
contrary hereto, shall be forfeited, together with the ahip and any 
boat importing, exporting, removing, or carrying the same. Provided 
always, that nothing herein contained shall extend to any spirits 
imported in glass bottles as part of the cargo, nor to any spirits being 
really intended for the consumption of the seamen and passengers 
during their vo3'age, and not being more in quantity than is necessary 
for that purpose, nor to any warehoused goods exported from the 
U. K. in ships of not less than 40 tons burden, being regular traders 
to those islands, nor to any boat of less burden tlian ten tons, for 
having on board at any one time any foreign spirits of the quantity 
Licensed of 10 gals, or under, such boat having a licence from the proper 
boats of ten officer of customs at either of the islands of Guernsey or Jersey lor 
?^°*c"y ^' t^G purpose of being employed in carrying commodities for the supply 
'"g ar • Qf tiie island of Sark, which licence such officer of Customs is herehy 

* s. 165. « s. 167. 

*» s. 1(JG. dss. 191— 193. - 
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equired to grant witliout fee or reward ; but if any such boat sball Ghap.XH. 

laye on board at any one time any greater quantity of spirits than 

LO gals, unless in casks or packages of the size and content of 20 

gals* at the least, such spirits and boat shall be forfeited. No 

tobacco, cigars, or snuff shall be imported into the Channel Islands 

in ships of less than 120 tons burden, nor unless in hogsheads, chests, 

or cases, each containing not less than 200 lbs. net weight of such 

tobacco or snuff, nor unless in packages each containing not less 

than 100 pounds net weight of such cigars, such tobacco or snuff 

not being in any manner separated or divided within such package, 

except tobacco, cigars, or snuff from the U. K., which may be 

imported from thence into the said islands in ships of not less than 

50 tons burden, or in ships regularly trading to those islands not 

being of less than 40 tons burden, and in packages of the same 

weight and subject to the same provisions in and under which the 

like sort of goods may respectively be legally imported into the 

U.K.; and all cigars, tobacco, or snuff imported into the said islands 

contrary hereto, or which shall be found or discovered to have been 

on board any ship or boat within one league of the coasts thereof, 

diall be forfeited, together with the ship or boat. 

The island of Malta and its dependencies shall he deemed to be Malta 
in E urope. * deemed to 

As to the restrictions on small craft, and the regulations for the pre^ Sf *" 
vention of smuggling : the general enactments are. That every ship p «lIlion 
or boat which shall be used or employed in any manner contrary to the of smug- 
regulations prescribed by the Comrs. of Customs shall be liable to for- gling.^ 
feiture, unless the same shall have been specially hcensed by them. 
That if any such vessel or boat shall be used in the importation, landing, 
removal, carriage, or conveyance of any uncustomed or prohibited goods, 
the same shall be forfeited, and the owner and master of every such 
vessel or boat shall each forfeit and pay a penalty equal to the value 
of such vessel or boat, not in any case exceeding 500?. That no ship Shipn not to 
or boat belonging wholly or in part to Her Majesty's subjects shall sail sail frow 
from the Channel Islands without a clearance, whether in ballast or Chaniiel 
having a cargo ; and if with cargo, the master shall give bond to JitiJ^oi't 
H. M. in double the value of such cargo for the due landing thereof, clearance, 
at the port for which such ship or beat clears ; and every such ship 
or boat not having such clearance, or which, having a clearance for 
ier caj*go, shall be found light, or to have discharged any part of her 
cargo before arrival at the port or place of discharge specified in the 
clearance, shall be forfeited.^ 

2ndly, As to the commencement of the voyage. All things being Time, &c. of 
thus prepared for the commencement of the voyage, the master must mailing, 
commence his voyage without delay, as soon as the weather is favour- 
able.^ But he must, on no account, sail out during tempestuous 
'Weather.® By most of the ancient marine ordinances the master is 

*. 8. 194. of the Haiise-towns allows two or three 

•* ss. 199—204. days. M'Andrew t). Adams, 1 Bing. N. 

« s. 205. C.*38. 

^ AnU^p. 169. Ordin. of Rotterdam, « Molloy, b. 2, ch. 2,8, 4; Roccub, 

2 Mageus, p. 102, art. 128. . The Ord. Not. 56.^ ' 



183 THE GENERAL DUTIES OF 

Abbott on required, before he hoists sail, to consult his mate, pilot, and otherg 
Shipping, ^f ^jjg crew, as to the wind and weather,* but such consultation is 
not required by the law of England, according to which the entire 
When there management of the ship is entrusted to the master. If there has 
is a war- been jan undertaking or warranty to sail with convoy, the vessel 
ranty to sail jjj^^g^ repair to the place of rendezvous for that purpose, and the 
^ ' master must put himself under the protection and control of the ships 

of war appointed under the authority of the Government for the 
guard of merchant vessels bound to the place of his destination, and 
keep with them, unless prevented by unavoidable necessity, doring 
the voyage. A warranty that the vessel shall sail with convoy is very 
common during war in a policy of insurance, and in that case, if it 
be not complied with, the insurance becomes absolutely void, and 
the insurers are not answerable for a loss happening by tempest, 
or other accident wholly independent of the subject of the warranty, 
for which they would otherwise be liable. But if the warranty 
be made by the master or owner to the merchant, and not complied 
with, the master or owner may be responsible for a loss happening 
by tempest or other accident, for which otherwise the master or 
owner would not be liable. The merchant having trusted to this 
warranty of the master or owner, and in confidence of its perform- 
ance made a similar warranty in his contract with the insurers, and 
having lost the benefit of his insurance by the breach of the war- 
ranty on the part of the master and owners, has a right to receive j 
from them the indemnity, which he has lost by their misconduct.'' | 
The convoy must be a ship or ships of war appointed under the ' 
authority of the Government, that is, immediately by the Government, 
or by the Commander-in-chief on a particular station. The pro- 
tection of a ship of war accidentally bound on the same voyage, 
although discharging the office of a convoy, is not a convoy within | 
the meaning of this warranty.*^ But this warranty to sail or depart 
with convoy, does not mean that the vessel shall depart with convoy 
immediately from the landing port, but only from the place of ren- 
dezvous appointed for vessels bound from that port.* From many 
ports, and among others from the port of London, no convoy ever 
sails. It has therefore been held sufficient for a vessel bound from 
London to sail with convoy from the Downs ; ® and even from Spit- 
head, when there was no convoy appointed at the Downs.^ Neither 
does it require the vessel to sail with convoy bound to the precise 
place of her destination. But if the vessel sail with the only convoy 
appointed for vessels going to the place of her destination, it is suf- 
; ficient.8 

But this warranty does require not only that the vessel shall com- 

• Wellwood, tit. 8, p. 26; Ord. of appears to he had. 

Antwerp, 2 Magens, p. 17, art. 11; *» See a»fe, p. 94. 

Emerigon, torn. 1, p. 376. This author « Hibbert v. Pigou, ante, p. 95. 

also observes that, although the master ^ Warwick v. Scott, 4 Camp. 62. 

is bound on this and other occasions to ^ Lethulier^s case, 2 Salk. 443. 

ask the advice of his crew, yet he is not f Gordon t>. Morley, 2 Stra. 1265. 

bound to submit blindly to it, if it is * D'Eguino v, Bewicke,2 H. BL551. 
bad, or if under the circumstances it 
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*nce the voyage under the protection of the convoy, but also that Chap. XTT. 
e shall continue during its course under the same protection,*^ 
iless prevented from so doing by tempest or other unavoidable 
x:ideut, in which cases the master and owners will be excused,'' if 
le master does all that is in his power to keep the benefit of the 
onvoy. Neither is it sufficient for the master to sail in company 
nth the ships of war appointed as the convoy, but he must before 
he departure obtain, or at least use all due diligence to obtain, the 
lailing instructions and orders delivered out by the commander of 
he convoy to the masters of the trading vessels that are to sail 
inder his protection. The necessity of obtaining such orders, if 
pos^ble, is fully established by the two cases of Webb v. Thomson^^ 
ind Anderson v. Pitcher ^^ in the Court of C. P. ; in the last of which 
Ld. Eldon observes, ^' It being once decided that a convoy within 
the terms of the policy means a convoy appointed by government, 
it seems to follow of necessity that the ship must depart with sailing 
instructions, if by the due diligence of the master they can be ob- 
tained. The value of a convoy appointed by government in a great 
measure arises from its taking the ships under control as well as under 
protection. But that control does not commence until saih'ng in- 
structions have been obtained ; nor can it he enforced otherwise than 
by their means. Indeed, the reason of that rule which requires 
that the convoy should be appointed by Government, shows the 
necessity of having sailing instructions; since, without them, the 
ship does not stand in that relation, or under those circumstances, in 
which she can take the full benefit of the government convoy. If 
the fleet he dispersed by a storm, how is she to learn the place of 
rendezvous ? If it be attacked by the enemy, how is she to obey 
signals ? In short, what communication can the protected have with 
the protecting force. It has been contended, that if she be under 
the protection of the guns, it is sufficient. But will it be contended 
that, provided she be under the protection of the guns at her depar- 
ture, though sailing instructions be never obtained during the voyage, 
or not till the last day of the voyage, the warranty is complied with ? 
Either sailing instructions are not necessary, or, if they be necessary, 
they must be so at some given period, and can only be dispensed 
with in some particular cases. Then can any other period be as- 
signed but the beginning of the voyage ?" Each of these two cases 
arose from the loss of the same vessel, the Golden Grove, which had 
been insured at and from London to the West Indies, with leave 
to go to the place of rendezvous to join convoy, and warranted to 
sail from thence with convoy for the voyage; and in the last of 
them, in which the facts are most fully stated, it appeared that the 
ship anived at Spithead about nine o'clock in the morning of the 
15th Nov., 1795 ; that she came round under the care of the first 
mate, the captain himself being on shore at Portsmouth ; that on the 
preceding day (the 14th) sailing instructions were delivered at Ports- 
mouth to all such ships, as applied regularly for them; and that the 

* Ullyv. Ewer, Doug. 72. « Webb «. Thomson, 1 B. & P. 5. 

^ Jefferiei v, Lnsgendra, CRTth. 216; ^ Anderson v. Pitcher, 2 B. & P, 

3 Lev. 820. 164. 
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Abbott on captain of the Golden Grove, previous to lier arrival, made inquiry 
^*^y^'- concerning sailing instructions, but found that they could not be 
obtained until the ship was actually in sight; that on the i5th of 
Nov., by daylight, Admiral Sir C. H. Christian, the commander of the 
convoy, got under weigh, but had not entirely quitted the roadstead 
until about four o'clock in the evening : and when he got under sail, 
he left the Trident frigate to bring up such vessels as did not weigh 
anchor with him ; that about one o'clock of the same day the cap- 
tain of the Golden Grove repaired on board, and got under weigh, 
at which time the Trident had also got under weigh, and both the 
admiral's ship and the Trident had then proceeded so far, that it wis 
clear the Golden Grove could not overtake the former soon enough for 
the captain to go on board that night, and it was even doubtful whether 
he could overtake the latter. That on the next day, between ten 
and twelve o'clock in the forenoon, the captain of the Golden Grove, 
being only a quarter of a mile from the admiral's ship, went on 
board her, and obtained sailing instructions ; that soon afterwards 
the Golden Grove was lost, having been from the time of her 
departure to that of the loss under the protection of the convoy. 
Upon this state of facts, it was held, that the warranty was not com- 
plied with ; for either the ship had not arrived time enough to obtam 
sailing instructions, or, if she had arrived time enough, her captain 
had not used the necessary endeavours to obtain them before she 
sailed. On the other hand, if the master do all in his power to 
obtain sailing instructions, but is prevented from obtaining them by 
the badness of the weather,^ or if they are refused by the commander 
of the convoy ;** the warranty is complied with.*^ During war, the 
legislature sometimes enjoins upon merchant vessels the necessity of 
going with convoy.^ 

Thirdly, As to the course of the voyage. 

Voyage to Having commenced his voyage, the master must proceed to the 

be pursued place of destination without delay, and without stopping at any inter- 

Tb^^Ls. ™®*^^^^® P®^^> ®^ deviating from the straight and shortest course,* 

unless such stopping or deviation be necessary to repair the ship 

from the effects of accident or tempest, or to avoid enemies or 

pirates, by whom he has good reason to suspect that he shall be 

attacked, if he proceeds in the ordinary track, and whom he has 



» Victorin v. Cleeve, 2 Stra. 1250. 
The cause was tried before Ch. J. Lee 
at Guildhall. See Sanderson v. Busher, 
4 Camp. 54. 

*» Verdon v. Wilmot, by Ch. Just. 
Lee at Guildhall, Park Ins. 500, 7th 
edit. 

* A very full account of the regula- 
tiona made at different times in France, 
on the subject of convoy, is given in 
Valines Commentary on the French Ord. 
torn. I, p. 691, by which it appears that 
at particular periods merchant ships have 
been absolutely forbidden to sail without 
convoy, under very severe penalties on 
the master and owners : and that, when- 



ever convoy was required, the mastei 
was to bring his ship to the rendezvous, 
and receive sailing instructions (ordres 
pour la route) from the Connnandant) 
and obey his orders, and not separate 
from him. The Ordinance of Hambargb, 
of the year 1731, tit. 4, art. 4, require* 
the master to receive a letter of instruc- 
tions from the commander of the convoy, 
2 Magens, 214. 

^ See 43 Geo. 3, c. 57; Ingham «. 
Agnew, 1 5 East, 517; Darby v. Newton, 
6 Taunt. 544. 

^ Roccus de Assec. Not. 52. French 
Ord. liv. 3, tit. 3, Da Fret. art. 10, 
ante, p. 84. 
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ood reason to hope tbsit he may escape by delay or deviation ; or Chap. XI r. 
mless the ship 8ail« to the places resorted to in long voyages for a 
lapply of water or provisions by common and established usage. 
Aind if the ship has the misfortune to meet with enemies or pirates, Maater** 
ihe mast^ must perform the part of a valiant man, and make the duty on 
best resistance which the comparative strength of his ship and crew "f^**°fif 
will allow.* By the treatise called the " Guidon," ^ it is declared, J^^ ^^™ *"* 
that if the master, by connivance with robbers, or by his intreaties, 
obtains from them any part of the cargo by way of payment of hi« 
freight, he shall restore such part to the merchant receiving the 
freight due ia respect of it. And if the robbers pay him the freight 
of hia sliip, he shall give an account of the money paid, and the 
money ^hall be distributed by way of general average between the 
goods stolen and the freight of the ship. I have already men- 
tioned the provision of the English legislature on this subject.^ If Deyiation, 
Uie ship be driven into a port out of the course of the voyage by **• ^^^ 
tempest, or the master sail thither for any of the before men- "®*^®"* y* 
tioned reasons, he must wait no longer than necessity requires, 
but sail again without delay ; antl for that purpose supply his 
ship with the requisite necessaries or repaii^ as expeditiously as he 
can.^ 

If, by reason of tlve damage done to the ship, or through want Tranship- 
of necessary materials, she cannot be repaired at all, or not without ™®^** 
very great loss of time, the master is at liberty to procure another 
ship to transport the cargo to the place of destination, in order 
thereby to gain the whole freight:^ and if the merchant has no 
agent at the place, it is the master's duty to do this if possible, 
because he is bound to use every endeavour to preserve the cargo, 
and convey it to the destined port. So, if the ship has been wrecked, 
and the cargo saved. And if on the high seas, the ship be in im- 
minent danger of sinking, and another ship apparently of sufficient 
ability be passing by, the master may remove the cargo into such 
ship, and although his own ship happen to outlive the storm, and the 
other perish widi the cargo, he will not be answerable for the loss. 
Moreover, the master must, during the voyage, take all possible care Care to be 
of the cargo,^ and although he is not responsible for injury done to it ^®" ®^ 
io eonsequence of a leak in the ship occasioned by tempest or other *^"*^' 
accident ; yet, where rats occasioned a leak in the vessel, whereby 
the goods were spoiled, the master was held responsible for the 
damage, notwithstanding the crew afterwards, by pumping, i&c, did 
all they eoald to preserve the cargo from injury.^ And this deter- 

* Ord.oftheHanse-towns, art 35,36 p. 14, art. 3; Ord. of Rotterdam, 2 
37; Roccus, Not. 70, a«fe, p. 145. Mag. p. 104, art. 147, 148. See also 

^ GuidoiL, ch. 6, art. 2, p. 229« the judgment delivered by Ld. Maaa- 

^^ Anie, p. 146. field in the case of Luke v, Lyde, 2 

* Phillippi V, Irviag, 8 Sc. N. C. 8, Burr. 889; and cases cited ante, pp. 82 
and see p. 86. —84. 

« Laws of Oleron, art 4, and Cleirac ' Emerigon, tom. I, p. 377; and see 
thereon. French Ord. liv. 3, tit. 3, Davidson v. Gwynne, 12 East, 381; La- 
Fret, art. 11, and Valin thereon. Code verftni v. Drury, 8 Exch. 166. 
de Commerce, art. 296; Molloy, b. 2, « Dale r. Hall, 1 Wils. 281; Laveroni 
ch. 4, a. 5; Ord. of Antwerp, 2 Magens, v. Drury, supt-^. 
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AbboH <m mination agrees with the rule laid down by Roccus, who sajfi, if 
Skipping, nji^jg QQ^^ ^j,g cargo, and thereby occasion no small injury to the 
merchant, the master must make good the loss, because he is guiltv 
of a fault.*^ Yet, if he had cats on board his ship, he sha)] be 
excused. This rule, and the exception to it, although bearing some- 
what of a ludicrous air, and not strictly the law of England,^ furnish 
a good illustration of the general principle, by which the master and 
owners are held responsible for every injury, that might have been 
prevented by human foresight or care. In conformity to which 
principle they are responsible for goods stolen or embezzled on 
board the ship by the crew or other persons,*^ or lost or injured in 
consequence of the ship sailing in fair weather against a rock or 
shallow known to expert mariners.** So, where in a voyage from 
H. to G., a vessel was sunk in the river T. by stiiking against the 
anchor of another, which anchor lay under water, and without a 
buoy, whereby some goods in the former were injured, the owners 
thereof were held responsible for the injury.* 
Hypotheca- If the master, being compelled to take refuge in a foreign port 
tion and during the course of his voyag^ has occasion for money for the re- 
■"!*• pairs of the ship, or other expense necessary to enable him to prose- 

cute and complete the voyage, and cannot otherwise obtain it, he 
may hjrpothecate the cargo, or sell a part of it for this purpose/ 
hut upon the arrival of the ship at the place of destination, the 
merchant will be entitled to receive the clear value for which the 
goods might have been sold at that place.^ If the ship afterwards 
perish, and reach not the destined port, the ordinance of Wisbuy^ 
expressly declares that the money raised by this sale shall be paid to 
the merchant by the master ; and Cleirac, Kurick, Valin, and Pothier 
agree in opinon that the money is in such a case due not only from 
the master, but also from the owners, because it was expended for a 
purpose of which they were, at all events, liable to sustain the charge. 
But none of the other ordinances contain such a provision, and Erne- 
rigon contends on the authority of the Consolato del Mare, and of the 
ordinances of Oleron and Antwerp, that the money is only payable in 
case of the safe arrival of the ship, which was the opinion also of several 
persons whom Pothier consulted. And this doctrine seems the most 
reasonable, as the merchant is not thereby placed in a worse situation 
than if his goods had not been sold, but had remained on board the 
ship. The question has never been determined in this country, but 
it has b^en held that the ship is not entitled to the price the goods 
would have sold for at the port of destination if the ship had not 
perished.* 

* Roccus, Not. 58, and see Jones on * Proprietors of the Trent and Me^ 

Bailments, p. 105. This rule appears sey Navigation v. Wood, East Ter. 

to have been laid down in the Consolato 1785, in K. B, 3 Esp. 127* 

del Mare, and adopted by all foreign ^ Ante^ p. 135. 

writers on this subject. Emerigon, torn. ^ Richardson v. Nourse. 3 B. & A. 

1, p. 377, 378. 237; Hallett v. Wigram, 9 C. B. 580. 

** Laveroni v, Drury, 8 Exch. 170. * Art. 68. See Emerigon, torn. 2, p. 

^ Roccus, Not. 40; Wellwood, tit. 9, 445, where the several authorities here 

p. 30. referred to ai-e cited. 

<* Emerigon, torn. 1, p. 373; Roccus, ' Atkinson v. Stephens, 7 Ex. 567. 
Not 55. 



MASTER AND OWNERS. 193 

Lastly, as to the completion of the voyage. As to the time and Chap. XIL 
place of landing goods inwards, the Cmtoms Cansolidaiian Act enacts Time and 
that no goods, except diamonds, hulHon, lohsters, and fresh fish of place of 
British tfJcing and imported in British ships, which may he landed landing 
without report or entry, shall he unshipped from any ship arriying *^* *** 
from parts heyond the seas, or be landed or put on shore on Sundays ''^*'"' 
or holidays, nor shall they be so unshipped, landed, or put on shore 
on any other days except between the hours of 8 o'clock in the 
morning and 4 o'clock in the afternoon, from the Ist day of March 
until the Ist day of Nov., and between the hours of 9 o'clock in the 
morning and 4 o'clock in the afternoon, from the 1st day of Nov. 
mitil the 1st day of March, or during such other hours as may be ap- 
pointed by the Commrs. of Customs : nor shall any goods be unshipped 
or landed unless in the presence or with the authority of the proper 
ojBUcer of the Customs, nor shall they be so landed except at some 
legal quay, wharf, or other place duly appointed for the landing of 
goods, nor shall any such goods, after having been unshipped or put 
into any boat or craft to be landed, be transhipped or removed into 
any other boat or craft previously to their being landed, without the 
permission of the proper officer of the Customs ; and if any such goods 
diall be unshipped, landed, transhipped, or removed contrary hereto, 
the same shall be forfeited, and if any goods shall be unshipped or 
removed from any importing ship for the purpose of being landed, 
after due entry thereof, such goods shall be forthwith removed to and 
landed at the wharf, quay, or other place at which the same are in-> 
tended to be landed ; and if such goods are not so removed and 
kmded, the same shall be forfeited, together with the barge, lighter, 
boat, or other vessel employed in removing the same.^ As to the Report, &c. 
report of the cargo of merchant ships, and of ships in commission 
bringing merchandise from parts beyond the seas : the master of every 
shipi, whether laden or in ballast, shall, within 24 hours after arrival 
from parts beyond the seas at any port in the U. K., and before bulk 
be broken, make due report of such ship, under the penalty of 100/.^ 
So, if commissioned ships, British or foreign, have goods on board, 
the person in charge is to deliver an account, or forfeit 100/., and 
all such ships are liable to search, as merchant ships are.^ So, the Master to 
master of every ship arriving from parts beyond the seas tdiall at the ^|'^" ***^ 
time of making such report deliver to the collector or comptroller, i/"^?."' ^ 
required^ the bill of lading, or a copy thereof, for every part of the quettiona. 
cargo laden on board, and shall answer all such questions relating to 
the ship, cargo, crew, and voyage as shall be put to him by such col- 
lector or comptroller ; and in case of failure or refusal to answer such 
questions or answer truly, or to produce such bill of lading or copy, 
or' if any such bill of lading or copy shall be false, or if any bill of 
lading be uttered or produced by any master, and the goods expressed 
therein shall not have been hond fide shipped on board such ship, or 
if any bill of lading uttered or produced by any master, ^all not have 
been signed by him, or any such copy shall not have been received 

• g. 49. « ». 52. 

i» 8a. 50, 51. 
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JUotton or made by Him previously to his levying the place where tb« gocxls 

IShippin^. expressed in such bill of lading or copy were shipped, or if after the 

Bulk not to arrival of any ship within four leagues of the coast of the U. K., 

be broken hulk shall be broken, or any alteration made in the stowage of the 

T *i!!r"^ cargo of such ship so as to facilitate the unlading of any part of such 

cargo, or if any part be staved, destroyed, or thrown overboard, or 

any package be opened, unless accounted for to the satisfaction of 

the Commrs. of Customs, in every such case such master shall for- 

Packagei felt the sum of 100/.** If the contents of any packag^e intended for 

reported, exportation in the same ship shall be reported by the master as being 

••wntenu^ unknown to him, the officers of the Customs may open and ex- 

n»v°be^' amine such package on board, or bring the same to the Queens 

opened and warehouse for that purpose ; and if there be found in such package 

examined, any goods which are prohibited to be imported, such goods shall be 

forfeited, unless the Commissioners of Customs shall permit them to 

be exported.** 

The importer, also, of goods intended for home use must, before 
imshipment, make perfect entry of the goods f bat^ for the present, 
I omit this part of the Act. 
Ship to Again, if any ship, eoming into the U. K. or into the Channel 

come quick- Islands, shall not come as quickly np to the proper place of mooring 
ly to place qy unlading as the nature of the port will admit, without touching 
ofnniading, ^^ ^^y other place, and in proceeding to such proper place shall not 
bring to at the Stations appointed by the Commrs. of Customs for 
the boarding of ships by the officers of the Customs, or if after 
arrival at such place such ship shall remove from such place except 
directly to some other proper place of mooring or unlading, and 
\ with the knowledge of the proper officer of the Customs^ or if the 
master of any ship, on board of which any officer is stationed ne- 
glect or refuse to provide every such officer sufficient room under the 
deck in some part of the forecastle or steerage for his bed or ham- 
mock^ the master of such vessel shall forfeit the sum of 20/.^ The 
Officers to 'Act also gives the officers of the Customs power to board any ship 
board ships, aniving at any port in the U. K. or the Channel Islands, snd freely 
stay on board until all the goods laden therein shall be duly delivered 
/i ' from the ^ame, and free access to every part of the ship, with power 

^ '/": ' to fasten down hatchways or entrances to the hold, and to mark any 
, ' ' goods before landing, and to lock up, seal, mark, or othertme secure 
any goods on board such ship.* When the ship has arrived at the place 
Master's of her destination, tlie master must also take cas'e that she be safely 
*"\y?" moored or anchored,^ and without delay deliver the cargo to the mei^ 
^'^ * • chant or his consignees,^ upon production of the bills of lading and 
payment of the freight and other charges due in respect of it; and if 

"^ s. 5S« power of ike oonsigtior to eoontennaii^ 

. **. s. 54. the deiiTer^ and; stop the gooda before 

^ i. 55. they come to the posaesBion of the con- 

^ 6. 47, signee,will be treated of hereafter under 

* B. 48. the head o^ Stoppage in ttauiHu, Sub* 
' Ord of Wisbny, art. 36. ject also to the regulations of The Customs 

* This is true as a general rule; the Consolidation Act, 1853, &c supreU 
exceptions to the rule arising out of the 
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by the terms of the charter-party a particular number of days is stipu- Chap. XIT. 
lated for the delivery, either generally or by way of demurrage, he 
must wait the appointed time for that purpose. Tliese charges are, in 
ordinary cases, primage and the usual petty average, as expressed in the 
bill of lading ; in case of any loss that became the subject of general 
average, the civil law imposed upon the master the duty of adjusting 
and settlins such average, and obtaining from the owners of the 
cargo sav^a, the sums to be paid as a contribution to the loss, and 
allowed him to detain the cargo for that purpose. In this country 
tli6 payment of general average may be enforced by action, and there- 
fore I apprehend the mastei* has no power to detain the goods on 
account of it. The cargo (as I have before observed) is bound to the Maater*t 
ship, as well as the ship to the cargo ;" and therefore (unless there is duty to de» 
a stipulation to the contrary) the master is not bound absolutely to ^^®''» **^ 
part with the possession of any part of his cargo until the freight and 
other charges due in respect of such part are paid. Valin** informs 
us that the entire contents of a single bill of lading are to be consi- 
dered as one part, although consisting of very differefit articles; but 
that th6 contents of one bill of lading are not bound to the payment 
diie for the contents of another bill of lading, although consigned to 
ike sanie person. In this country, however, it is otherwise.^ The mas- 
ter, however, cannot detain the goods on board the ship until these 
payments are made, as the merchant would then have no opportunity 
at Examining their condition. By the Ordinance of Wisbuy" and also 
by the French Ordinance (of 1 681),* the master may seize and detain 
the goods in the lighters or barges which are to transport them to the 
quay, and by the former he may detain the lighters by the ship's 
side. Cleirac,^ in his commentary on the laws of Oleron, says that 
tifie same power is given by the Ordinance of Philip the 2nd, and by 
^e Consolato del mare ; and that the latter allows him to detail 
goods equal in value to four times the amount of the freight. The 
Ordinance of Rotterdam ^ allows the master to detain the goods for 
his frei^t, but requires him to unload and take care of them, that 
they may not be diminished or spoiled. In England the practice is 
t6 siend the soods to a wharf, and order the wharfinger not to part 
with them till the freight and other charges are paid, if the master is 
doubtful of the payment. And by the law of England, if the master Lien on 
once parts with the possession out of the hands of himself arid his cargo, &c. 
tfgents, he loses his lien or hold upon the goods, and cannot after- 
Wards reclaim them.^ If the cargo be landed, in pursuance of an Act 
of Parliament, the right of lien is not lost.* The baggage of a pas- 
iehger may be detained for his passage-money.^ Ihe maimer of 

* Roceas, Ntft. 88 ; Cods de OmrHerce^ ' Art. 21 , note S, p. 72. 

art. 806; 2 Magcni, p. 106, art. 156. « Art 157, 158, 2 Magens, 106. 

** Valin on the French Owl. torn. 1, * By the Code de Commerce^ art. 306 

p. 668. & 307; the preference continues for a 

^ See Sodergren v. Flight, cfted in fortnight after they haye been deliyered, 

6 East, 622. provided they have not in the meantime 

- ■* Art. 57. passed into the hands of third persons. 

* Liv. 3, tit. 3, Fret. art. 23; see » Wilson v, Kymer, 1 M.& 8. 157, 

Codede Gimirieree, art. 806. * Wolf «. Summers' ,2 Gdmp. ^1, 

o 2 
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delivering the goods, and consequently the period at which the respon- 
sibility of the master and owners will cease, depend upon the Customs 
regulations, the custom of particular places, and the usage of particular 
trades.^ Thus a hoyman, who brings goods from an outport into the 
port of London,^ is not discharged by landing them at the usual wharf, 
but is bound to take care and send them out by land to the place of 
consignment. And if the consignee require to have the goods deli- 
vered to himself, and direct the master not to land them on a wharf 
at London,*^ the master must obey the request ; for the wharfinger 
has no legal right to insist upon the goods being landed at his wharf, 
although the vessel be moored against it. But in the case of ships 
coming from a foreign country, delivery at a wharf in London dis- 
charges the master.** If the consignee send a lighter to fetch the 
goods, the master of the ship is obliged by the custom of the river 
Thames to watch them in the lighter until the lighter is fully laden, 
and until the regular time of its departure from the ship is arrived;" 
and he cannot discharge himself from this obligation by declaring to 
the lighterman that he has not hands to guard the lighter, unless the 
consignee consent to release him from the performance of it. In 
the case of ships coming from Turkey, and obliged to perform qua- 
rantine before their entry into the port of London,^ it is usual for the 
consignee to send down persons at his own expense, to pack and 
take care of the goods ; and therefore where a consignee had omitted 
to do so, and goods were damaged by being sent loose to shore, it 
was held that he had no right to call upon the master of the ship for 
a compensation. 

The Ctistoma Consolidation Act^ 1853, also contains, as we have 
seen, some important regulations on this head. It declares that 
if any goods shall be removed from any ship, quay, wharf, or other 
place previous to the examination thereof by the proper officer of 
Customs, unless under the care or authority of such officer, or if any 
goods entered to be warehoused or to be re- warehoused, shall be 
carried into the warehouse, unless with the authority or under the 
care of the proper officer of Customs, and in such manner, by such 
persons, within such time, and by such roads or ways as such officer 
shall direct, such goods shall be forfeited.^ If the importer of any 
goods shall not, within 14 days (exclusive of Sundays and holidays) 
after the arrival of the ship importing the same, make perfect entry 
or entry by bill of sight of such goods, or if, having made such entry, 
he shall not land such goods within such 14 days, or within such 
further period as the Commrs. of Customs shall direct, the officers 
of the Customs may convey such goods to the Queen's warehouse; 
and whenever the cargo of any ship shall have been discharged 



• See Valin on the French Ordinauee, 
tom. 1, p. 530. 

*» Warden v, Mourillyan, 2 Esp. 693; 
»€d qu, Gatliff v. Bourne, 8 Sc. N. R. 
604. 

= Syeds v. Hay, 4 T. R. 260. 

^ By Buller, J. Arguendo in the case 
of Hyde v. Trent and Mersey Navig. 
Comp. 6 T. R. 397; that is, at a wharf 



where the usage of trade makes the de- 
livery there a delivery to the consignee, 
Gatliff o. Bourne, supra, 

' Catley v, Wintringham, Peake's N* 
P. 150. 

' Dunnage v. Jolliffe, coram Kenyon 
Ch. J. at GuildhaU, Sit. p. Mich. T. 
1789. 

« 16& 17 Vict, c 107, •.86. 
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within such 14 days, with the exception only of a small quantity of Chaf. XII. 
goods, the officers of the Customs may forthwith convey such re- 
maining goods to the Queen's warehouse; and also at any time after 
the arrival of such ship may convey any small packages or parcels of 
goods therein to the Queen's warehouse, there to remain for due 
entry during the remainder of such 14 days; and if the duties due 
upon any goods so conveyed to the Queen's warehouse shall not he 
paid within 3 months afterwards, or within such further period as the 
said Conunrs. may direct, together with all charges of removal and 
warehouse rent, such goods may he sold, and the produce thereof 
applied, first to the payment of freights and charges, next of duties, 
and the overplus, if any, shall he paid to the proprietor of the goods 
on his apphcation for the same ; but if such goods, or any of them, 
shall be of a perishable nature, the Commrs. of Customs may forth* 
with direct sale thereof, and apply the proceeds in like manner : pro- 
Tided always, that for this purpose, if the importing ship and goods 
be liable to the performance of quarantine, the time for entry and • 
landing of such goods shall be computed from the time at which such 
ship and goods shall have been released from quarantine : provided 
always, that if 48 hours or any earlier period after the report of any 
ship is specified in the bills of lading for the discharge of her cargo, 
or any part thereof, and the importer, owner, or consignee of such 
goods, or his agent, shall neglect to enter and land the same within 
such 48 hours, at any port or place approved by the Commrs. of 
Customs, the master or owner of such ship may, immediately on the 
expiration of such 48 hours, enter and land such goods.* Whenever 
any goods shall remain on board any importing ship beyond the pe- 
riod of 14 days after the arrival of such ship, or beyond such further 
perio|^ as* the Commrs. of Customs may allow, such ship shall be 
detained by the proper officer of Customs until all expenses of 
watching or guarding such goods beyond such 14 days, or such fur- 
ther time, if any, allowed, as aforesaid, not exceeding 59. per diem, 
and of removing the goods or any of them, to the Queen's warehouse, 
in case the officers shall so remove them, be paid.** 

» t. 74. «» i. 75, 
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CHAPTER XIII. 

OF THE CAUSES WHICH EXCUSE THE OWNERS AND MASTER. 

It has been already intimated that a carrier is in general excnsed for 
a non-performance of the contract on his part, occasioned by any 
event falling within the meaning of the expressions act of God and 
the Queen*9 enemies,^ The expression act of God^ denotes natural 
accidents, such as lightning, earthquake, and tempest ; and not acci- 
dents arising from the fault or negligence of man ; for which it bas 
been already shown that the master and owners, ViYe other cqmpaon 
carriers, are sometimes answerable, although no actual blame may 
be imputable to them ; for in considering whether they, or other 
carriers, are chargeable for any particular loss, the question \% not 
whether the loss happened by reason of the negligence of the per- 
sons employed in the conveyance of the goods, but whether it was 
occasioned by any of those causes, which either, i^cording to the 
general rules of law, or the particular contract pf the parties, afford 
an excuse for the non-performance of the contract.* 

At comnion law the owners, in their character of common earriers^ 
are insurers, and responsible for every loss, except what arises from 
the act of God and the Queen's enemies. This common-law lia- 
bility, however, is usually restricted by express stipuli^tions, intro- 
duced into the charter-party pr into the bill of lading ; and has also, 
in certain cases^ been limited by statute law. The bill of lading 
usually contains, as already stated, the following clause z—The^t <f 
God^ the Queen s enemies^ fire and aU, and any other danger^ and 
accidents of the seas, rivers^ and navigations^ of whatever nature and 
kind soever excepted^ The two first are the common-law excep- 
tions ; that of fire is by the 26 Geo. 8, c. ^i^y s. 2, and the residne 
by the bill of lading. The other statutory exceptions are robbery, 
embezzlement, incapacity or want of pilot, and the like. 

The only exception formerly made in the common bill of lading, 
as already stated, was of the perils of the sea^ which words certainly 
denote the natural accidents peculiar to that element, and in more 
than one instance havne been held to extend to an event not attri- 
butable to natural causes. In the present chapter I shall consider 
the meaning of this extensive phrase, perils of the sea, and then 
proceed to mention other excuses, which the wisdom of the Legisla- 
ture has from time to time introduced. In considering this subject, 



• P. 175. In the preamble to the Stat. 
26 Geo. 3, c. 86 , the cases in which the 
master and owners are exempted from 
responsibility, are expressed to be, acci- 
denU by he. King'^s enemies^ the perils of 
the aea^ or the act of God, 

** Trent and Mersey Navig. Comp. f» 
Wood, 3 Esp. 127; Forward v. Pit 



tard, 1 T. R. 27. 

^ Gosling V. Higgins, 1 Camp. 451 ; 
Bowcher v, Noidstrom, 1 Taant. 568 ; 
Smith V. Shepherd, Abb. on Shipp. (edit. 
1802) 203 n. 

«* Ante, p. 175, 

^ See Laurie v, Douglas, 15 M. & W . 
46. 
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tlie first question that presents itself to the mind of an English Cw.XTII. 
lawyer, is, how is the question of peril of the sea to he decided ? ' 
The particular manner in which a loss happens, must always he a 
question of fact, hut, admitting it to have happened in a particular 
manner, is the judge, hefore whom a cause is tried, to pronounce 
whether that manner be a peril of the sea, or are the jury to declare 
it by their verdict ? The rule, as already given,* hut which I will 
repeat, is tfaisi-^when a question arises on the construction of a 
document, without reference to any extrinsic evidence to explain it^ 
the conatruotion of the document is for the judge, and not for the 
jury : but if parol evidence he required to explain it, as in mer- 
cantile contracts, in which peculiar terms are employed, these facts 
are for the jury.** In the ease of Pickering v. JSarHey^^ the ship 
had been overpowered and plundered on the high seas by pirates, 
and the question was, whether the owners were answerable for the 
goods ; and it was determined that they were not answerable, heeaute 
(says the reporter) the taking by pirates was accompted a peril of the 
sea. This determination agrees with the rule of the civil law :^ and 
in ih9 case cited in the preceding chapter,*' in which the owners were 
held responsible for goods taken by robbery from the ship in the river 
T. within the body of a county, Ch. Just. Hale took notice of this 
-doctrine, and said, ^' by the civil admiral law the owners are not 
responsible for a robbery by pirates at sea." This, however,^ is to be 
understood only in case the' ship does not fall into the hands of pirates 
by any negligence or fault of the master. In a case which came 
before the Court of K. B., a short time before the alteration of the 
bill of lading,8 and which was an action brought to recovel' the value 
of goods, for which the master had signed a hill of lading containing 
4sn exception only of the perils of the sea, although made during the 
thne of a war, and which goods were lost in consequence of the 
dup being designedly struck by the vessel of an enemy; it was 
doubted hy the court, whether a loss so occasioned were within the 
tteaning -of this exception, and the cause never proceeded to a final 
jttdg;ment. The express exception in this case afforded room to 
contend) thai the exception of the act of the King's enemies, which 
•arises out of general rules of law, was meant to be excluded in the 
particular instance. In another case (^BuUer v. Fisher)^ the ship, 
In which the goods were conveyed, was run down in daylight, and not 
in a tempest, by one of two other ships, that were sailing in an 
Opposite direction to her, both of which kept to windward, as did 

• Ante^V' ^^* Enerigon, torn. 1, p. 533; see I>e 
«» MorreJl ©, Frith, 3 M, & W. 405; Rotlwchild, R. M. S. P. Co. 7 Exch. 

Bee also notes to Wigglesworth v. Dalli- 734. ^ . . , 

Bon, 1 Smith'^ L. C. 507, • Beyer v. TomlinBon, Rwt, T. 36 . - ' - 

• Pickering «. Barkky, 3 Roll. Abr. Geo. 3. The case came before thecoart 
. 24& on a motion for a new trial : the coi«rt 

<* Dig. 4, 9, 3, 1. Inde Labeo scribit, directed a new trial, in order that the 
•i quid naufingio ant per vim piiatarum fects might be put upon the record, but 
. perierit, non eise iniqnam exoeptionem it neyer came on again. 

ei dari. . h 3 Esp. 67. .* 

• Morse v. Slue, 1 Vent. ISO. ,». - 
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Abbott m also the defendant's ship, but it was matter of so much doubt 
Skipping, whether the master of the defendant's ship ought to have under- 
stood the course which the others would pursue, and have borne to 
leeward to avoid them, that no blame was considered to be im- 
putable to him for not having done so, nor was any fault attributable 
to the persons who had the conduct of either of the other ships. 
This loss was therefore held to fall within the meaning of this excep- 
tion, and to have happened by a peril of the sea. It may be proper 
to point out the distinction between this case and the case of the 
vessel that struck against the anchor of another to which there was 
no buoy, which I have mentioned in a preceding page.* In this 
case there was no fault or negligence in the persons belonging 
to either vessel ; in the other, both parties were held to have been 
guilty of negligence, the one in leaving his anchor without a buoy, 
the other in not avoiding it, as when he saw the vessel in the river, 
he must have known tlmt there was an anchor near at hand ; or if 
it be taken that negligence was imputable only to the master, who 
had left his anchor without a buoy, then he was answerable over to 
the master and owners of the vessel, whose cargo had been injured: 
and indeed the accident happened in the course of a navigation, to 
which the exception of the perils of the sea did not apply- But not 
every loss proceeding directly from natural causes, is to be consi- 
dered as happening by a peril of the sea. If a ship perish in conse- 
quence of striking against a rock or shallow, the circumstances, 
under which the event takes place, must be ascertained in order to 
decide, whether it happen by a peril of the sea or by the fault of the 
master. If the situation of the rock or shallow is generally known, 
end the ship not forced upon it by adverse winds or tempest, the 
loss is to be imputed to the fault of the master. On the other band, 
if a ship is forced upon such a rock or shallow by adverse winds or 
tempesv or if the shallow was occasioned by a sudden and recent 
collection of sand in a place where ships could before sail in safety, 
the loss is to be attributed to the act of God or the perils of the sea. 
In the case referred to in the beginning of this chapter,*^ Ld. Kenyon 
observed, that if an earthquake had removed the bank at the time of 
the accident, the master would have been excused. If a vessel, 
reasonably sufficient for the voyage, be lost by a peril of the sea, the 
merchant cannot charge the owners by showing that a stouter ship 
ivould liAve outlived the peril : this was decided in the case of a hoy 
driven by a sudden gust of wind against the pier of a bridge, through 
which it attempted to pass, and thereby sunk in consequence of 8 
shock that a stronger vessel might have sustained without sinking.^ 
But having cJreedy gone very minutely into the question of loss by 
perils of the sea^ as affecting policies of insurance,® I will content myself 
XiightDiDg. now with a hare reference to the former passage. From the preceding 
observations and authorities it will be obvious that neither the master 
nor owners can be answerable for a loss happening to the cai^ 

• Trent Nar. Co. «. Wood, 3 Esp. 
127. 

*> Roccus, Not. 55 ; Stnc de Nautis, 
p. 3, D. 32* 
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^ Amies «. Stevens, 1 Stra. 128; Ball, 
N. P. p. 70. 
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jy lightning. Yet upon the principle upon which the decisions Ch. XIII. 
ire founded, they must he answerahie for a loss hyjire proceeding pj^. 
from any other cause, whether originally commencing in their own 
ship or communicated to it from another. And in the case of an 
inland carrier,* this point has heen solemnly decided, and the law 
remains unaltered.^ Bnt hy a statute made in the very same year 
in which the point was first decided,^ it is enacted, '" That no owner 
or owners of any ship or vessel shall be subject or liable to answer 
for, or make good, to any one or more person or persons, any loss or 
damage which may happen to any goods or merchandise whatsoeyer, 
which from and after the first day of September, 1786, shall be 
shipped, taken in, or put on hoard any such ship or vessel, by rea- 
son or means of any fire happening to or on board the said ship or 
vessel." In this clause the master is not mentioned ; and therefore 
it may be doubtful whether his respotisibility is in this case removed 
by the statute: but the insertion of the word^re in the modern bill 
of ladins has certainly removed it. In Morewood v. PoUok^^ goods 
were ddivered at M. to the owners of the ship B., to be conveyed 
on board the ship B., and then to be carried in her to L. The 
goods were destroyed by a casual fire on board a lighter employed by 
the owners of the B. to convey them from M. to the ship B. : — held, 
that this statute did not protect the owners of the B., as the fire was 
not on board their ship. 

By another section of the same statute,* reciting, " that disputes Liability for 
may arise, whether the owners or masters of ships are liable toJ«^®^>*^* 
answer or make good the value or amount of any gold, silver, dia- 
monds, watches, jewels, or precious stones, which may be lost after 
the same have been put on board their ships on freight, without the 
shippers thereof declaring at the time the value of such goods," 
it 18 enacted, ^^ That no master, owner, or owners, of any ship or 
vessel, shall be subject or liable to answer for or make good, to any 
one or more person or persons, any loss or damage which may happen 
to any gold, silver, diamonds, watches, jewels, or precious stones, 
which, from and after tlie passing of this Act, shall be shipped, taken 
in, or put on board any such ship or vessel, by reason or means of 
any robbery, embezzlement, making away with, or secreting thereof, 
unless the owner or shipper thereof shall, at the time of shipping the 
same, insert in his bill of lading, or otherwise declare in writing to 
the master, owner, or owners, of such ship or vessel, the true nature, 
quality, and value of such gold, silver, diamonds, watches, jewels, or 
precious stones." 

* Forward v. Pittard, 1 T. R. 27. 1790; Longman v. Galini, in the case of 

^ Hyde v. Trent & M. N. Co. 5 T. musical instraraents hired to be used at 

R. 889; Bourne t>. Gatliff, 8 Sc. N. R. the Opera House and destroyed by fire 

604. But a wairehouseman is not answei> there. See Cording*s case, 4 B. & Ad. 

able for any loss bv fire. Oarside v. 198. 

Trent &. M. N. Co.'4 T. R. 681. Nor « 26 Geo. 3, c. 86, sect. 2. 

is the hirer of goods answerable, per ^ 1 E. & B. 743. 

KenyoD, Ch. J. Sit. at West. p. E. T. « s. 3. 
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AbbaU on CHAPTER XIV. 

LIMITATION OF THE BB8P0N8IBIL1TY OF THB OWNERS AND MASTI& 

In considering the instances in which the owners are answerahle to 
the merchant for the loss or damage of his goods, I have hitherto 
forehorne to mention the limits of their responsihility, and ha?e 
treated them as being responsible up to the full extent of the amoan^ 
of such loss or damage ; and so both by the civil law and bj the 
common Jaw of England they formerly were.* For although it 
was decided at a time when the ransom of ships taken by a foreign ^ 
enemy was not contrary to the laws of the realm,*^ that such ransom ' 
could not be made at a price exceeding the value of the ship and 
cargo (and the loss of the value of the cargo would fall upon the 
merchants), yet, until the responsibility of the ship-owner for the 
loss or damage of goods was limited by statute, it was never doubted 
but that such responsibility was co-extensive with the loss, and the 
statutes which have been made to narrow it are founded upon that 
Foreignlaw. supposition. The ancient laws of Oleron, Wisbuy, and the Hanse 
Towns, contain no provision on this subject. Nor is any alteration 
of the rule of the civil law noticed by Koccus, although VinniuSt 
an earlier author, says, that by the law of Holland the owners are 
not chargeable beyond the value of the ship and the things that are in 
it;*=in conformity to which principle the French Ordinance (of 1681) 
declared, ^Hhat the owners of ships shall be answerable for the 
acts of the master, but shall be discharged therefrom upon reh*o- 
quishing their ship and the freight."* A similar provision is con- 
tained in the Ordinance of Rotterdam, made in 1721, which declares, 
** That the owners shall not be answerable for any act of the 
master done without their order, any further than their part of 
the ship amounts to.** And by other articles of the same Ord. it 
appears that each part-owner is liable only for the value of his own 
share.^ Valin, in his commentary on the French Ord. ,8 informs us, 
English that the same regulations are also established at Hamburgh.^ The 
statutes. earliest provision of the British Legislature on this subject is a 
statute made a few years after the date of the Ord. of Rotterdam, 
and which was passed in consequence of a petition presented to 
the House of Commons by several merchants, and other persons, 

* The Volant, I Wm. Rob. 387 ; was one of the principal objects of this 

Wilson V. Dickson, 2 B. & A. 2; Gale Ord. See same book and tit. art U 

V. Laurie, 5 B. & C. 164. and Valines prefl to that title; see 0)de 

** Helley v. Grant, and Graham o. de Commerce, art. 216. 
Hall, cited 1 T. R. 79. « Art. 167, 2 Magens, 107. 

« In Peckiom, p. 155, published in f Art. 126, 127, 2 Mag. 101, 102. 

1647, the author cites Grotius, Lib. 3, ' Tom. l,p. 56d. 

Intr. ad Jur. Bat. c 1, and lib. 2 De '^ An extract jfrom the Ord. of Ham* 

Jure Belli et Pacis, c. 11, n. 13. * burgh, dated 1731, is given in 2 Mag.; 

^ Liv. 2, tit. 8, des Proprietaires, art. but the article containing this provision 

2. The encouragement of maritime is not noticed, 
commerce, especially among the noblesse. 
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owners of ships helon^mg to the port of London,* setting forth the Ch> XtV. 

alarm of the petitioners at the event of a late action, in which it 

was determined that the owners were answerahle for the value of 

merchandise emhezded hj the master; The foundation of this 

limitation is mentioned in the preamble of the statute. It then 

enacts, ihat no owner shall be liable to answer for or make good 

any loss or damage by reason of any embezzlement, secreting, or 

making away with by the master or mariners, or any of them, of any 

gold, eolver, diamonds, jewels, precious stones, or otlier goods or 

menshandise, which shall be shipped, taken in, or put on board any 

riiip or vessel, or for any act, matter or thing, damage or forfeiture, 

doDe^ oeoasioned, or incurred, by the said master or mariners, or any 

of tbem, without the privity and knowledge of such owner or owners, 

farther than the value of the ship or vessel, with all her appurte* 

aances, and the full amount of the freight due, or to grow due, for 

and daring the vojrage, wherein such embeazlement, secreting, or 

niaking away with as aforesaid, or other malversation of the master 

or mariners, shall be made, committed, or done ; any law, usage, or 

custom to the contrary thereof in anywise notwithstanding.** If 

sevQial freighters sustain losses exceeding in the whole the value of 

the ship and freight, they, are to receive compensation thereout in 

proportion to their respective losses: and any one freighter, on 

%eha]f of himself and the other freighters, or any part-'owner, on 

.behalf of himself and the other part-owners, may file a bill in a court 

-of equity for the discovery of the total amount of the losses, and 

4i€ the valqe of the ship, and for an equal distribution and pa3rment.^ 

If such bill is filed by or on behalf of the part-owners, the plaintiff 

nms;^ make affidavit that he does not collude with the defendants, 

and must offer to pay the value of the ship and freight, as the 

eoort shall direct.^ Nothing in the Act extends to impeach, lessen, 

or discharge any remedy, which any person may have against all, 

every, or ismy the master and mariners of such ship or vessel, for or 

in respect of any embezzlement, secreting, or making away with any 

^Id) silver, diamonds, jewels, precious stones, or merchandise, 

shipped or loaded on board such ship or vessel, or on account of any 

^ud, abase, or malversation of and in such master and mariners 

rnpectively; but that every person so injured or damaged n^y 

poraiie and take such remedy for the same, against the said master 

and mariners respectively, as he or they might have done before the 

Act.^ By. this statute, therefore, the legal responsibility of the mcksier 

.is left unaltered in aU the cases before enumerated, and that of tbe 

mmera also in the case of a robbery committed by persons noi 

belonging to the ship. But where a ship in the river T. was forcibly 

plundered of dollars daring the night by a gang of robbers, in 

consequence of information given by one of the mariners of the 

ship, who afterwards shared the hooty, the responsibility of the 

^ See Commons* Journals for the year equity were introduced in the House of 

1738, p. 2T7. The caee leferred to hy Lords, 

the petition appears clearly te be that of '^ 7 Geo. 2, c. 15, s. !• 

Boneher v. Lawabn, €at. temp. Hardw. ^ lb. s. 2. 

85. The hill went threogh both houses 4 ib. «. 8. 

witheoi a divifio^i The etouses diveeting « lb. s. 4. 
proportional compensation and relief, in 
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JUo^ on owners was held not to extend beyond the value of the ship and 
Shipping, freight by virtue of this statute.* Immediately after the decision of 
this case, and in consequence of the danger to which the facts that 
were disclosed in it show^ the owners to be exposed, another 
petition was presented to the House of Commons^ on behalf of 
several owners of ships belonging to London and other parts, and in 
compliance therewith, another statute was passed,^ fixing the same 
limits to the responsibility of the owners in the several cases men- 
tioned in the preceding statute, and also in the case of robbery, 
ahkough the master or mariners shall not he in anywise concerned 
in or privy to such robbery^ embezzlement^ secreting^ or making 
away with. This statute also contains the same provisions as tbe 
preening Act, for equal distribution, and discovery by bill in equity, 
and also for remedy against the master and mariners : and, as was 
mentioned in the preceding chapter,^ has entirely taken away tbe 
responsibility of the owners in the case of loss or damage by fire. 
It may be observed that, in those parts of each of these statutes 
which treat of the damage and responsibility, the words owner w 
owners of any skip or vessel are used, and not the word part-owners^ 
although the part-owner by name is enabled to file a bill in equity 
on behalf of himself and all the other part-owners. And therefore 
it was once a question whether, if any one part-owner should be privy 
to an act of mal-practice, and so clearly be excluded from the bene- 
fits of the statute, the other part-owners would be excluded also. 
But it is now clear that, if the loss be occaaoned by the mis- 
conduct of one of several, who is both master and part-owner^ 
the others are not liable, as owners, beyond the value of the ship 
and freight.*^ The master, when sued as paii-owner^ is equally 
protected. The statute protects all the owners, the master included, 
when so sued. To make the master, when part-owner, liable at 
common law, he must be sued as master, and not as part-owner. 
And the common-law liability is still further restricted by the 53 
Geo. 3, c. 159. By this, no owner is liable for any act, neglect, 
matter, or thing done, &c., without their fault and privity, to goods, 
&c., further than the value of the ship and freight due or to grow 
due for and during the voyage which may be in prosecution, or 
contracted for at the time of die happening of such loss or damage/ 
Freight is here defined to mean, the value of the carriage of goods 
belonging to any of the owners of the ship, and also the hire due, 
or to grow due, under any contract, except only such hire, as in tbe 
case of a ship hired for time, may not begin to be earned, until 
the expiration of six calendar months after the loss.^ Losses hap- 



* SattoD V, Mitchell, I T. R. 18. 

b See Commons^ Journals for tbe year 
1786, p. 296. This Act also was passed 
without a division in either House of 
-Parliament. 

« 26 Geo. 3, c. 86, §. 1. 

^ Ante, p. 201. 

e Wilson v. Dickson, 2 B. & A. 18; 
the Volant, 1 W. Rob. 887; see also 
53 Geo. 3, c. 159. 

' See Ex parte Rayne, 1 Q. B. 982; 



Atkinson v. Stephens, 7 £xeh« 567. 
See Dobree e. Schroder, 6 Sim. 291; 
Wilson o. Dickson, 2 B. & A. 2; Gale 
9, Laurie, 5 B. & C. 164; Cannan «. 
Meabom, 1 Bing. 465 ; the Volant, 1 
W. Rob. 387; Brown v, Wilkinson, 15 
M. & W. 391. 

> 53 Geo. 3, e. 159, s. 2. Money 
actually paid in advance is to be in- 
daded aa fieight, Wilaonv. Ukkma^ 
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pening by more than one separate accident, or on more than one Chap. XV 
occasion, in the course of a vojrage, or in the interval between 
two voyages, are to be compensated for in the same way and to the 
same extent as if no other loss had happened during the same 
Toyage, or in the same interval.^ The Act is not to extend to any 
vessel used solely in rivers or inland navigation, or to any ship or 
vessel not duly registered.^ 

Owners are responsible to the value of the ship and its appurte- 
nances, together with the freight and the costs which may have been 
incurred.® The value of the ship and freight may be ascertained by How valae 
aj^raisement or by consent.^ The Admiralty Court, in general, nmy ^ 
orders the owners of the offending vessel to pay the freight earned ^^"^"n®^ 
into Court.* 

The value of the ship is to be estimated at the time of the loss, How value 
and not at the time of the commencement of the voyage/ What- of •*»»? cal^ 
ever is on board for the object of the adventure belonging to the 
owners is, within the meaning of the statute, part of the ship.^ 



CHAPTER XV. 

QENBRAL DUTIES OF THE MERCHANT. 

The general duties of the merchant (those only excepted, which 
relate to the payment of freight and of gross average, and which 
will form the subject of distinct chapters) are comprised in a very 
narrow compass : the hirer of anything must use it in a lawful 
nianner, and according to the purpose for which it is let. The mer- 
chant must lade the ship within the time, and with the cargo agreed 
Upon ; he must put on board no prohibited or unaccustomed goods, 
by which she may be subjected to detention or forfeiture,** and he 
must do all that is required of him by the Customs, and the like. 
In genera], even in the case of affreightment by charter-party, the 
command of the ship is reserved to the owners or the master ap- 
pointed by them, and therefore the merchant has not the power or 
opportunity of detaining the ship beyond the stipulated time, or em- 
ploying it in any other than the stipulated service. But by the 
charter-parties under which ships were let to freight to the E.I. Co., 
the command and disposal of the ship were reserved to the Co., 
and the master, although appointed by the owners, was bound to 
obey the orders of the Co. at home, and of their factors and servants 
abroad; and it was always stipulated' that nothing should be paid by 
the Co. for freight or demurrage, unless the ship returned home in 

* Sect. 3. 'lb.; and see Oale v, Laurie, 5 B. 

^ Sect. 5; and see Hunter o.M'Qown, & C. 156; the Mary Caroline, 3 Wm. 

1 Bligh. 573. Rob. 101 ; the Columbus, lb. 162. 

« Tlie Mellona, 3 Wm. Rob. 21. ^ Roccus, Not. 85, Dig. 19, 2, 61, 1{ 

' d lb. French Ord. liv. 3, tit 3, Fret art 9; 

e lb. Code de Commeree, art. 216. 

f Set ilnl^ p. 204, n. (y.) ' SeeHoth«m«.E.I.Co.lT.R.68a. 
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AbboUom safety. Yet in a case'' where th^ Co. detained a sbip so long in 
Skipping, indki, that she became unfit for the voyage home, arid was dispowd 
of there, so that by reason of the particular stipulation the oWncn 
could sustain no action at law upon the contract, a court 6f feqnitjr' 
ordered the Co. to make a proper allowance for the actual and pnK 
bable earnings and the value of the ship. So where a ship hired by 
the Co. to be employed according to the then usual tertns of thefr ' 
charter-parties in trade and warfai*e, was sent upon a det*vice of ob- 
servation and discovery to explore the passage to the eastward of tb* 
Isle of Banca, and there struck oii a i^k, arid Was lost, and tbe 
owners brought an action against the Co. for thus exposing the ship to 
danger in a service not warranted by the charter-party without their 
knowledge or consent, Ld. Kenyon, before whom the cause was 
tried,** declared himself to be of opinion that the actioh "iVas pl^per 
in point of general principle, but the plaintiffs failed in their iuit, 
because it appeared that the Co.'s intention to employ the ship ib 
this service was, befoi^ her departure from England, made known to 
the person who managed the ship on behalf of the owners, and not 
objected to on their part. 
When mer- Some of the ancient maritime codes and more modem foreign 
chant fails ordinances*^ have fixed the payment to be made by the merchant, 
to lade ship. ^,}jo^ having taken a ship to freight, declines to lade her in pursuance 
of his agreement, or who, before the* commencement, or during 
the course of the voyage withdraws his goods from the ship, or 
having hired a ship to go to a distant pott arid engaged to furnish a 
cargo homeward^ fails to do so, whereby the ship is forced to retura 
empty ; and have decided that in soriie instances the whole, in others 
a moiety, of the sum that would have become doe ai$ freight, shall 
be paid as a compensation to the owners. But in all these cases the 
law of England leaves the amount of the compensation to be ascer- 
tained by a jury, if the parties cannot agree about it : and a juiy 
will forth their estimate upon the consideration of all the circum- 
stances of the case, and of the real injury sustained by the owners, 
which Cannot be properly settled by positive rules. 
• We have seen by a copy of the bill of lading that the master uft- 
dertakes to deliver the goods upon the payment of freight with 
Primage. primage and average accustomed.*^ The word primage denotes a small 
payment to the master for his Care arid trouble, which he is to receive 
to his Own use unless he has otherwise agreed with his owners.* thk 
payment appears to be of very ancient date, and to be variously regu- 
lated in diflferent voyages and trades. In the treatise called tbe 
^ Guidon '* it is called, la contribution des ckausses ou pot de vin du 
Average. fnaitte. It is soriiCtimes called the master s hat money. The word 

*• Edwin o. £. I. Co. 2 Verti^ 210. were hired to be eih^ojecl in trade and 

^ Lewin v. E. I. Co. Peake N. P4 in warfare, and on any other service 

241. It was an action upon the case, whatsoever. 

and the plaintiffs were nonsuited; they ^ Ord of the Hanse Towns, art 11; 

afterwards brought another action in the French Ord. liv. 8, tit. 3, Fret, art 3 & 

Court of C. P., which was tried before 6 and 8 & 9, and Valin theieon. Guidon, 

Ld. Eldon at the Sit. after H. T. 1800, ch. 9, art. 11; Chde dri Commerce^ art. 

and were again nonsuited on the samd 287. 

ground. The- terms of the chartei^parties ^ P. 175. 

werif afterwards alteM»d^ and Ibe ships « Best v. Stondefs, M;.ft id. 208. 
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Bfage in tfaiB place denotes several petty cbarges, which are to he Cg. XYL 
me partly hy the ship and partly by the cargo, such as the ex- 
use of towing, beaconage, &c. Some of the foreign ordinances * 
ccify the particulars that fall under this head, and the mode of 
siiibating the charge, but with us they depend entirely upon usage, 
id an attempt to enumerate them would afford neither instruction 
vr entertainment* 
This and the preceding article of primage are often commuted for 
iqpecifie sum or a certain percentage on the freight. 



CHAPTER XVL 

PATVENT Of PREIOHl'. 



K treating of the payment of the freight, the principal duty of tho 
merchant, I shall consider, 1st, the oases in which the entire freight 
ft to he paid according to the terms of the conttuct, and 2nd, those 
II which a part only of the stipulated sum may he claimed. The Coutract, in 
tootract for the conveyance of merchandise is in its nature an entire general, en- 
vntract : ancL, unless it be complete^ performed hy the ddivery qf the ^^^ 
Hfods at the place qf desHnatian^ the merchant will in general derive 
Iq benefit from the time and labotur expended in a partial convey- 
Bioei, and consequently he subject to no pajrment whatever, although 
hibi ship may have been hired by the month or week. The cases in 
irbioh a partial payment may be claimed are exceptions to the gene- 
ral mle, founded upon the language of the contract,^ or upon prin- 
nples of equity and justice, as applicable to particular circumstances^ 
fait although the delivery of the goods at the place of destination is^ Ezceptiom. 
an general, necessary to entitle the owner to the freight, yet with 
respect to Kving animals, whether men or cattle, which may fre- 
laently die during the voyage, without any fault or neglect of the 
persons belonging to the ship, ii is said,^ that if there be no express 
agreement whether the freight is to be paid for the ladinff ot for the 
transperting them, freight shall be paid as well for the dead as for the 
Uvhig. If the agreement be to pay freight for the lading them, 
tiieir death certainly cannot deprive the owners of the freight ; but 
if the agreement be to pay freight for transporting them, then no 
freight is due for those that die on the voyage, because as to them 
the contract is not performed.^ These distinctions are found in the 
civil law, and adopted by all the writers on this subject. In this 

* French Ord. 1681, Ht. 3, tit. 7; art. of the Lawi of Oleron. 

Avariea, art 8 & 9 ; Code de Commerce^ ^ Crozier v. Smith, 1 Sc. N. R. 343; 

iit. Jffariewt and JOu fret <m nolis, art. De Silvale v. Kendall, 4 M. & S. 37. 

J86; 2 Magens, 277 ; Ord. of Wit- « Dig. 14, 2, 10; Roccus, Not. 7C, 

buy, art. 44, 56, 59f 60; Guidon, chap. 77, 78; Molloy, b. 2, ch. 4, s. 8. 

5, art 12 to 19, and Cleirac on the 24th ^ See Mo&tt v. £. l.Co. 10 East, 468. 
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Abbott M conntiy it is not unusual to pay for goods shipped for tbe E. or W« 
Skipping. Indies at the time of the shipment. But this payment, although 
commonly called freight, js not strictly or properly so denominated; 
that word denoting the price rather of actual carriage, than of re- 
ceiving goods in order to he carried : and therefore in a case before 
the Court of C. P.,*^ the Court, admitting that an action might be 
brought for money agreed to be paid for receiving goods on ship- 
board in order to be transported, decided that such money could not 
be sued for or recovered by the name of freight. If it be intended that 
money advanced shall be an advance in part-payment of the freight, 
such intention must be clearly expressed in the charter-party.'' 
Money paid in advance of freight cannot be recovered back.^ If a 
pregnant woman be delivered during the voyage no freight is due for 
the infant.*' When goods are sent in a general ship in pursuance of 
the second species of contract before mentioned, the amount of the 
freight is either settled by the agreement of the parties or by the 
usage of the trade. In the case of a charter-party, if the stipulated 
^ payment is a gross sum for an entire ship, or an entire part of a 
ship, for the whole voyage ; the gross sum will be payable although 
the merchant have not fally laden the ship.® And if a certain sum 
be stipulated for every ton, or other portion of the ship's capacity, for 
the whole voyage, the payment must be according to the number of 
tons> &c., which the ship is proved capable of containing, without 
regard to the quantity actually put on board by the merchant Ob 
the other hand,' if the merchant has stipulated to pay a certain sum 
per cask or bale of goods, the payment must be in the first place ae- 
eording to the number of the casks or bales shipped and delivered,^ 
and if be has further covenanted to furnish a complete lading, or a 
specific number of casks or bales, and failed to do so, he must make 
good the loss, which the owners have sustained by his failure, to be 
settled, in case of disagreement, by a jury, who will take all the cir- 
cumstances into their consideration.*^ In Cockbum v. AUueander^ a 
ship was chartered to Port PkUipy and there load " a full and com- 
plete cargo of wool, tallow, bark, or other legal mercAandise, the 
quantity of bark not to exceed 1 00 tons, and the quantity of tallow 
and hides not to exceed 80 tons, and was to proceed therewith to 
London, and deliver the same, on being paid freight, cu /bUows :— 
for wool l^d. per lb. pressed, and Ikd. and one-eighth of a penny 
per lb. un pressed, gross weight ; tallow. Si, per ton ; bark, 4/. per 
ton ; and hides, 21, per ton — the latter not to exceed 20 tons wth- 
out consent of the captain, &c. ; one-third of the freight to be paid in 
cash, on unloading and right delivery of the cargo, and the remainder 
in cash or approved bills, at two months following :" — ^held, that the 

» Blakey v. Dixon, 2 B. & P. 321; « Roccus, Not 72, 75; see liiuM 

Andrew v. Moorhouse, 5 Taunt. 435, v. Darthez, 2 Bing. N. C. 555. 

diat'y Mashiter v. Boiler, 1 Camp. 84. ^ Rocciis, Not. 73, 75. 

>> De Silrale v. Kendall, 4 M. & S. ' Roccus, n. 73. 

37; Manfield v. Maitland, 4 B. & A. i" See Puller v. Staniforth, 11 East, 

582. 232; Irving v. Qegg, I Bing. N. C. 58; 

^ Saunders v. Drew, 3 B. & Ad. 445. Capper v. Forster, 3 lb. 946. 

<i Roceua, Not. 79; Molloy, b. 2, ch. < 6 C. B. 791 ; Warren v, Peabodv, 8 

4, g. 8. lb. 800. 
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freighter was entitled to load the ship with an assorted cargo of any Ch. XVI. 
legal merchandise; but that the owners were entitled to he paid 
freight upon the supposition that the loading consisted of the stipu- 
lated quantities of the enumerated goods, viz., 100 tons of hark, 
60 tons of tallow, and 20 tons of hides, and the residue of wool, 
pressed or unpressed. Held alsso, that ])arol evidence was not ad- 
missible to show that, by the custom of the place of loading, the 
cost of pressing was to be borne by the shipowner. Where a ship 
hired to go beyond the sea, to fetch home a cargo for which a 
certain rate per ton was to be paid, nothing being payable for the 
outward voyage, was forced to return in ballast, the merchant's 
factor having no goods to put on board, the Court of Chancery de- 
creed payment of the freight* If an entire ship he hired, and the When con*, 
burthen thereof expressed in the charter-party, and the merchant tract divisi- 
covenant to pay a certain sum for* every ton, &c., of goods which he ^'®' 
ahall lade on board, but do not covenant to furnish a complete 
lading, the ownei*s can only demand payment for the quantity of 
goods actually shipped.** Again, when the payment is to be made 
by cask or bale, the merchant must pay for what has actually been 
brought, although the agreement was to load a full cargo, which the 
master refused to do.^ In all the instances before mentioned the In time 
owners take upon themselves the chance of the long or short dura- voyagei. 
tioH of the voyage. But if the merchant engage to pay a certain 
8um for every month, week, or other portion of the voyage, in this 
case, the risk of the duration falls upon the merchant : and if no 
time be fixed for the commencement of computation, the computa- 
tion will begin from the day on which the ship breaks ground 
and commences the voyage, and will continue during the whole 
course of the voyage, and during all unavoidable delays, not occa- 
iiioned by the act or neglect of the owners or master, or by such 
circumstances as work a suspension of the contract for a particular 
period.*^ In this case of the payment of freight, as in other mercan- 
tile contracts, a month is to be understood of a calendar not a lunar 
month/ The time and manner of pa3n[nent of freight are frequently 
regulated by express stipulations in a charter-party, and, when that 
is done, the payment must be according to the agreement. If there 
be no express stipulation, and the right of lien has not been waived, 
we have already seen that the master is not bound to part with the Lien ^^ 
goods, until his freight is paid; and if by the regulations of the**'^"- 
revenue the goods are to be lauded and put into the Queen's ware- 
house, if the duties are not paid, the master may enter them in his 
own name, and thereby preserve his lien. And as he has this 
power to enforce the payment, so it very often becomes a moral duty 
to exercise it ; for where goods are consigned by one merchant to 
another, it might often be highly prejudicial to the consignor to be 

* Westland «. Robinson, cited 2 Vem. ^ Beale v, Thompson, 3 B. & P. 405; 
312. Havelock v. Oeddes, 10 East, 555; 

* Lady James «. E. I. Co. cor. Ken- Kipley v. Scaife, 6 B. & C. 167; Moop- 
yon Ch. 5'. at Guildhall, Sit. p. Mich. sora v. Greaves, 2 Camp. 627* Code de 
T. 17«9; Boccus, Not. 75. Commerce, mU 275. 

« Ritchie o. Atkinson, 10 East, 295. • Jolly «. Young, 1 Esp.N. P. 186. 

P 
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tailed upon at the ship's return to pay the freight, which he had 
reason to expect the master would obtain from the consignee. I 
say moral duty, for where by the bill of lading the delivery is to 
be on payment of freight^ or the like, the law does not make it com- 
pulsory on him to withhold the goods from the consignee until the 
frei<rht be paid.* The payment of the freight may, indeed, be made 
payable before the delivery of the goods, by bills, or cash, or both; 
but, if there be nothing to show that the delivery is to precede the 
payment, the right of lien is not, in general, affected.** If entitled 
to cash, and the master take bills, voluntarily and for his owti 
accommodation, he must abide the hazard of such security.*^ Should 
the master, in the exercise of his discretion, deliver without pay- 
ment, he may still revert to the shipper for the freight ; for he is liable 
on the charter-party, if there be one, or on the contract implied by 
law : besides, the consignee or indorsee of the bill of lading may be 
sued for the freight, if the circumstances, over and above the tnere 
receipt of the goods (which, per w, is not sufficient), be such as to 
satisfy a jury that he has agreed to pay the freight : ^ and he may be 
sued on this new contract, it is conceived, whether there be a charteN 
party under seal or not." In some cases freight is to be paid, or 
rather an equivalent recompense made to the owners, although the 
goods have not been delivered at the place of destination, and the 
contract for the conveyance he not strictly performed.^ Thus, if part 
of the cargo be thrown overboard for the necessary preservation of 
the ship and the remainder of the goods, and the ship afterwards 
reach the place of destination, the value of this part* is to be an- 
swered to the merchant by way of general average, and the value of 
the freight thereof allowed to the owner in the manner that will be 
explained hereafter.^ So if the master be compelled by necessity to 
sell a part of the cargo for victuals or repairs,*^ the ovmers most pay 
to the merchant the price which the goods would hare fetched at the 
place of destination, and therefore are allowed to chai^ the mer- 
chant with the money that would have been due if they had been 
conveyed thither. The French Ord.^ (1681 ) also directs the payment 
of freight in another instance, which I do not find provided for 
in any other oidinance, or mentioned by any author except with 
reference to this particular article of the French Ordinance, which is 
as follows : — " If it happen that commerce be prohibited with the 
country to which a ship is in the course of sailing (en route)^ and 

• Shepard v. De Bemales, 13 East, 
570; Domett v. Beckford, 5 B. & Ad. 
521. 

•> Saville v. Campion, 2 B. & A. 
503; Tate v. Meek, 8 Taunt 280; 
Campion v. Colvin, 3 Bing. N. C. 25, 
and cases infra. 

c Tapley v. Martens, 8 T. R. 451; 
Marsh «. Pedder, 4 Camp. 257; Strong 
V. Hart, 6 B. & C. 160; Anderson v. 
Hillies, I2C. B. 499. 

«* Domett t>. Beckford, 5 B. & Ad. 
524; Sanders «. Vanzeller, 4 Q. B. 260; 
Kemp V. Clark, 12 lb. 647. As to 



pleadings, see lb. and Amos v. Temptt- 
ley, 8 M. & W. 805. 

• See Moorsom v, Kirmer, 2 M. & 
S. 309. 

f See Mitchell v. Darthex, 2 Bing. 
N. C. 555. 

« Roccus, Not. 89; French Ord.liT. 
3, tit. 3, Fret. art. 13; Code de Coat 
merce^ art. 301. 

>» French Ord. liv. 3, tit. 8, Fret art. 
14; Code de Commerce^ art. 298. 

' lb.; and see Chde de Commerett 
art 299. 
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• ship be obliged to return with its lading, there shall be due only Ch. XVI. 
: freight outward, although the ship be hired out aud home." 

e commentators* on this article agree that the freight outward 
at be paid, if the ship be freighted outward only. If, in a time of In cate of 
r, a neutral vessel, carrying goods belonging to the subjects of one capture. 
the belligerent powers, be taken by those of the other (in which 
e the goods are lawful prize, but the ship is to be restored), the 
>tor pays the whole freight,^ because he represents the enemy, by 
tsessing himself of the enemy's goods jure belli ; and although the 
ole freight has not been earned by the completion of the voyage, 
;, as the captor, by his act of seizure, has prevented its compTe- 
0^ bis seizure shall operate to the same effect as an actual delivery 
the goods to the consignee, and shall subject him to the payment 
ikie full freight. This, however, is to be understood of such 
xls only as a neutral vessel may convey by the law of nations, 
1 -of a trade ordinarily allowed to the neutral nation by the 
remment, to whose subjects the goods belong. If the goods are 
itraband according to the law of nations,^ such as naval stores, &c., 
freight is to be paid by the captor ; nor is any freight to be paid 
him if the ship is employed in*' bringing the produce of the 
!ony of a belligerent power to the mother country, or" in the 
ifiting trade between one port and another of the same country, 
^ in carrying the goods, even of neutrals, directly from the mother 
iintry to its colony, or^ from one hostile nation to the colony of 
other hostile nation in alliance with it, if these trades were not, in 
le of peace, open to the neutral nation, whose ship is so em- 
lyed ; because, in all these cases, it is evident, that the trade is 
ened in the time of war merely for the convenience of the belli- 
rent power, and to relieve that power from a part of the difficulties 
easicMied by the war; and the neutral vessel so employed thereby 
ruishes direct assistance to the belligerent power. But as trade 
>m a port of one nation to a port of another is in general open to 
I countries,** freight is to be paid to the owners of a neutral ship 
iiployed in carrying the goods of an enemy from a port of one nation 
>sule to the captors, to a port of another nation equally hostile. 
gain, if a ship be taken and retaken, and carried by the recaptors Recaptme. 
to a port short of the place of destination, and the ship be tliere 
•tored, before the cargo is restored, either by reason of a delay on 
te part of the merchant to claim the cargo, or of doubt or liti- 
ition upon his right to restitution, the Court of Admiralty' does not 
•quire the ship to wait the doubtful event of the claim of the cargo, 
t order to convey it to the place of destination, but gives the owners 
leir whole freight, subject only to the deduction of salvage upon the 
inount of it. And this with great justice ; for the capture is not 

• Valin, T. 1, p. 657; Pothier, Ch. and the Mercurius there cited. 

artie, 11.69. ^ The Emannel, 2 lb. 186, and the 

^ The Copenhaffen, 1 Rob. A. R« Anne, 8 lb. 91, note a, and the Nancy, 

jft. lb. 82. 

« The Mcrcuriujs lb. 288. « The Rose, 2 lb. 206. 

• The Rebecca, 2 Rob. A. R. 101. * The Wilhelmina, lb. 101. 
te also the America, 3 lb. 86. » The Race-hone, 8 Rob. A. R. 101. 
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AUiottom imputable to the master; the delay of obtaining resdtation of the 
Shipping, gnrao jg imputable to the merchant. As it may frequently happen 
Where that goods brought in specie to the place of destination, may be m 
5*^.*** ■? deteriorated during the course of the voyage, as to be of no yaloe to 
as to be ^^ merchant, it is important to consider whether the merchant is 
worthless, bound to pay the freight under such circumstances ; or, to state tbe 
question more correctly, whether he is bound to receive the good% 
or is at liberty to abandon them for the freight. For we have alredij 
seen, in the case of an E. I. ship,* that the Co. (the merchants) were 
held liable to pay the freight of a quantity of pepper delivered to^ 
and received by them, although greatly damaged by a peril of the 
sea; and that the owners were not answerable for the expense 
incurred in endeavouring to remove the injury occasioned by tbe 
salt water. And, in another case, that will be mentioned here- 
after,** the merchant was held liable to pay the freight of tobacco 
saved from shipwreck, and accepted by him, althougb part was sotnudi 
Merchant's damaged as to be of no value. Upon this question as to the right of 
^^^^y^ the merchant to abandon his goods when brought to the place of 
the freittht**' destination, and by so doing to discharge himself from the freight, 
alone. different doctrines and opinions have prevailed, and there is no 

judicial decision in our books. But it is necessary to distinguish the 
causes from which the deterioration may have proceeded. If it 
have proceeded from the fault of the master or maiiners, the mer- 
chant is entitled to receive a compensation, and of course he is not 
answerable for the freight, except by way of deduction from the 
amount of the compensation. On the other hand, if it have pre* 
cecded from an intrinsic principle of decay naturally inherent m 
the commodity itself, whether active in every situation, or only in 
the confinement and closeness of sliip, the merchant mast bear 
the loss, and pay the freight ; for the master and owners are in no 
fault, nor does their contract contain any insurance or warranty 
against such an event. And to this point there is a direct authority 
in the treatise called the " Guidon."* The author, having men- 
tioned several cases of abandonment, as between the merchant and 
the insurer, goes on thus : — " In like manner, the merchant cannot 
abandon the goods herein before-mentioned (viz., fruits, salt, com, 
victuals, &c.) to the master of the ship for his freight, if the de- 
terioration has proceeded from natural decay; or from the greet 
diminution of price, that takes place at the end of particular seasons, 
as in figs, grapes, and herrings, after Easter; or by reason of an 
over-abundant supply of the market, as in com, wine, or salt; 
although in salt a different practice formerly prevailed, which is con- 
trary to reason, if the option has not been reserved by an express 
clause in the charter-party.** In the very next article, however, of 
the treatise, we find this doctrine : — " If goods contained in casks, 
as wine, oil, olives, molasses, and others of the like sort, have leaked 
to such an extent, that the casks are empty, or nearly empty, the 
merchant may abandon them for the freight, before they are landed. 

* Hotham v. E. I. Co. Dougl. 25.9. « Ch. 7, art. 10; see Code de Com- 

•» Lutwidge r. Grey, cited in 2 Burr. merce^ art. 305, 310. 
885. 
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rherefore masters should take care when they receive casks, to see Ch. XVT. 
hat they be well hooped and in good condition. It is true, that if 
»j tempest the casks have heen so pressed that they have thrown 
►nt their bottoms, have been beaten in, and burst, provided there 
laTe been no fault in the stowage, the loss shall be an average 
igainst the insurers, the master shall lose his freight/' 

From the words of this article it appears very clearly that, in the 
>pinion of the author, the merchant might abandon articles of this 
lescription, although the leakage were not occasioned by peril of the 
lea. In the work of Molloy,* however, we find the following clause : — 
* If freight be taken for 100 tuns of wine, and twenty of them leak 
3nt, 80 that there is not above eight inches from the bung upwards, 
yet the freigiit becomes due. One reason is, because from that gage 
die King becomes entitled to custom ; but if they be under eight 
inches, by some it is conceived to be then in the election of the 
Freighters to fling them up to the master for freight, and the merchant 
is discharged. But most conceive otherwise ; for if all had leaked 
out (if there was no fault in the master), there is no reason the ship 
khoald lose her freight, for the freight arises from the tonnage taken ; 
and if the leakage was occasioned through storm, the same, perhaps, 
may (some into an average. Besides, in Bourdeaux ^ the master stows 
Dot the goods, but the particular officers appointed for that purpose, 
juod nota. Perhaps a special convention may alter the case." The 
French Ordinance^ (1681) declares, ^' That the merchant shall not 
oblige the master to take for his freight gqods diminished in price, 

Soilt, or deteriorated by their own vice, or by peril of the sea." And 
e very next article is as follows : — ^' If goods put into casks, as 
wine, oil, honey,' and other liquors, have leaked out to such an extent 
that the casks are empty, or nearly empty, the merchant may abandon 
them for the freight. Valin, in his commentary on this last article, 
bbserves that it is taken from the article of the "Guidon," which I have 
jast before quoted. He informs us, moreover, that by the collection 
of laws, called the " Consolato del Mare," chap. 202, the contrary is 
decided ; yet that, by another article in the same collection, ch. 234, 
freight is not due for pottery, unless it be found entire at the end of 
the Toyage ; and he considers this article of the Ordinance to give 
the riglit of abandonment to the merchant, in the case of leakage 
happening as well from the fault of the casks as from the perils of 
the sea, and to be an exception to the general rule laid down in the 
article immediately preceding. On the other hand, his countryman, 
Pothier,*' controverts this opinion, and contends that the article of the 
Ordinance is to be confined to the case of leakage occasioned by 
peril of the sea; in which case he considers the real commodity, 
TO., the contents of the casks, to be absolutely lost, as much as if 
they had been washed overboard. " This opinion of M. Valin " (says 
he) " appears to me to be contrary to principles. It is the fault of the 

• B. 2, c. 4, 8. 14. The author cites laws of Oleron. 

Boyce ». Cole, Hil. Ter. 26 & 27 Car. « French Ordinance, liv. 3, tit. 3, 

2 in K. B. But I do not find that case Fret. art. 25 and 26 ; Code de Commerce, 

reported elsewhere. art. 305. 

* See Cleirac on th« Uth art. of the * Tiiaite de Chafte partie, num. 60. 
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Abbott on merchant if he has put his goods into had casks. It is his fault if 
Skipping, ^^^^y jjj^yg leaked out, and have not arrived at the plaee of destina- 
tion ; he therefore ought to pay their freight ; for according to the prin- 
ciples of the contract of hiring, the hirer, who hy his ovirn act or fault has 
not enjoyed the thing let to him, ought to pay the hire as if he had en- 
joyed it. If the letter, who has heen prevented from letting to other 
persons the part of his vessel occupied hy the had casks, should not 
he paid the freight, he would suffer for the fault of the hirer, which 
is unjust." This argument of Pothier may show what ought to have 
heen estahlished hy the Ordinance, hut it hy no means proves that 
the interpretation given hy Valin, and which agrees with the terms 
of the "Guidon," is not the true interpretation, Tlie rule was prohablj 
introduced in early times, to prevent disputes and litigation, and 
adopted hy the framers of the French Ordinance (of 1681 ) for the same 
reason." In our W. I. trade, the freight of sugar and molasses is re- 
gulated hy the weight of the casks at the port of delivery here, which 
m fact is, in every instance, less than the weight at the tune of the 
shipment ; and therefore the loss of freight occasioned hy the leakage 
necessarily falls upon the owners of the ship hy the nature of the 
contract. Upon the propriety, also, of the rule laid down in the pre- 
ceding article of this Ordinance, namely, that which prohibits aban- 
donment generally, these t^'o learned foreigners have differed in 
opinion. " It must he agreed" (says Valin) " that this rule is too rigo- 
rous to he compatihie with equity. The natural idea that the mind 
forms of the agreement for freight is, that it has for its object that 
the goods shipped in pursuance of it shall he the only pledge for the 
freight, and consequently that upon the same goods alone can the 
payment of the freight be enforced. From whence it follows that, 
in every case {en qiuilqtte cas que ce snii) the merchant ought to be 
quit of the freight hy abandoning his goods. This is also the opinion 
of Casa Regis Disc. 22, n. 46, and Disc. 23, n. 86 and 87. In Uie 
case of shipwreck it is decided by the Ordinance that the freight is 
not due when the goods are lost. Now, when the goods are so in- 
jured by the shipwreck that he to whom they belong cannot derive 
from them wherewith to pay the freight, is it pot the same to him 
as if they had heen wholly lost by the mere act of shipwreck ? If) 
then, he had not the power of abandoning the goods, to dischai^ge 
himself from the payment of the freight, his condition would be 
worse than if all had perished without resource ; and this is what 
natural equity will not allow him to suffer." The learned commen- 
tator then proceeds to acquaint us that a practice prevailed in hii 
country of not compelling the merchant to reclaim shipwrecked goods, 
and that, unless he reclaimed them, the master was never known to 
obtain the payment of the freight. On the other hand, Pothier,'' 
speaking of this article of the Ordinance of his counti'j, says, ^* This 

* The Ord. of Rotterdam on this sub- damaged or diminished without any 

ject seems to agree with the general rule fiiult of the master or ship^s crew. Art 

of the French Ord. It declares that 155, 2 Magens, 105; and tee Code dt 

when the goods are arrived at the in- Commerce, art. 805, SIO. 

tended place, the merchant is, obliged to ^ Charte-partiey n. 59. 
pay th» fueight df what happ'oii to b« 
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rule, notwithstanding what is said of it by M. Vslin, is just and con- Ch. XVI. 
forniable to the principles of tlie contract of letting to hire. It is 
sufficient, according to these principles, to make the whole hire due 
to the letter, that he has wholly performed the obligation which he 
contracted, to give to the hirer the enjovment of the thing let to hire. 
Now, the master, having transported the goods to their place of des- 
tinatiou, it may be truly said that he has wholly fulfilled his obliuation, 
and that he has given to the merchant tlie enjoyment of the ship for the 
use for which he had let it to him, since tliis transport was the only 
use for which they contracted. If the goods are found greatly 
damaged and of no value, this is a matter that does not concern the 
master, because it is by an accident, airninst which he does not war- 
rant, that they are reduced to this condition. The point of M. Valiu's 
objection (proceeds he) is, tliat it is the same thing to the merchant 
whether the goods are absolutely lost, or become of no value. The 
answer is, that it is on the side of the' master that we ought to con- 
sider whether this is the same thing. Now, it is evident that this is 
not the same thing to the master. For when the goods are lost 
on the way, not having been able to transport them to the place of 
destination, he has not fulfilled the object of his conti-act, munere 
vehendi functus non e»t; and it is for this reason that the Freight ia 
not due to him : but when he has transported them, however injured 
they may be found, he has fulfilled the object of his contract, muner^ 
vehendi functus esty and, by consequence, the freij^ht is due to him." 
In addition to this answer given by Pothier, it may be proper also to 
observe that the argument of Valin seems to prove too much ; for if 
the goods are to be the only security for the freight, and the mer- 
chant ought not to pay the freight if they are not worth the amount 
of it, the master and owners must lose the freight, if the goods hap-^ 
pen from any accident to come to a bad market ; which is contraiy 
to all law and reason : and further, that the foundation of the argu- 
ment does not apply to this country, by the law of which, although 
the goods are pledged for the freight, yet the merchant also i« per- 
sonally responsible for it. I have detailed the opinions of these 
learned foreigners thus at length, because they appear to me to com- 
prise the whole argument on both sides of the question, which, as I 
have before observed, has not received a judicial decision hi this 
country. It is true, indeed, that Ld. Mansfield, in a cose that will 
be more fully stated hereafter, delivered himself to the following 
effect : " As to the value of the goods, it is nothing to the master 
whether the goods are spoiled or not, provided the merchant takes 
them ; it is enough that the master has carried them ; for by doing 
so, he has earned his freight, and the merchant shall be obliged to 
take all that are saved, or none ; he shall not take some, and abandon 
the rest, and so pick and clioose what he likea, taking that which is 
not damaged, and leaving that which is spoiled or damaged. If he 
abandons all, he is excused freight, and he may abandon all, though 
they are not all lost." But it is to be observed that the question of 
abandonment was not the point in issue in tliat cause ; and, in fact, 
in that cause the goods had not been carried to the plac&of destina- 
tien, but the vessel^ which iiras bound for Lisboa, hid: 'boeti csaffhired 
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and recaptured, and was carried, with the goods, into a port in De- 
vonshire, where the merchant received them : and therefore, if Ld. 
Mansfield is to be understood to speak with reference to the case then 
before him, the sentiments delivered by him on that occasion cannot 
be considered as furnishing an authority for the decision of the ques- 
tion in the case of goods actually carried to the place of destination. 
It is true, also, that in the case of Lutwidge v. Grey, which will be 
fully cited for another purpose in the subsequent part of this chapter, 
it seems to liave been taken for granted by the counsel on both sides, 
that the merchants might have abandoned the whole cargo ; but in 
that case the ship was wrecked, and the goods saved at a great ex- 
pense, at a place short of the [)ort of delivery ; and the right of abandon- 
ment is s])oken of with reference to the situation of the goods at that 
place. Most certainly the merchant cannot be compelled to accept 
his goods at any other place than the place of destination. Even if 
the master should ])ay the salvage, and convey them to that place, 
the merchant may be allowed to have his option of accepting them 
or not, loaded with the additional expense of salvage. And accord- 
ingly, in another case,* Ld. Mansfield said, " The owner of the ship 
has a lien for freight, but in a total loss, literally so called, no freight 
is due ; in case of a loss, total in its nature, with salvage, the mer- 
chant may either take the part saved, or abandon." The only point 
intended to be proposed by me as doubtful, is the right to abandon 
for the freight alone at the port of destination; and in point of practice 
I have been informed that this right is never claimed in tliis country. 
Having thus considered the cases in which the entire freight is 
to be paid according to the agreement, I now proceed to the con- 
sideration of those in which a part only of the stipulated sum may 
be claimed. And these are, 1st, when the ship has performed the 
whole voyage, bfit has brought a part only of the merchant's goods 
in safety to the place of destination. And, 2ndly, when the ship 
has not performed the whole voyage, but the master has delivered 
the goods to the merchant, at a place short of the port of destina- 
tion. In the case of a generalship, or of a ship chartered for 
freight, to be paid according to the quantity of the goofls, there can 
be no doubt that freight is due for so much as shall be delivered:** 
the contract in these cases being distinct, or at least divisible in its 
own nature. But suppose a ship chartered at a specific sum for 
the voyage, without relation to the quantity of the goods (in which 
case the contract, as observed by Ld. Ch. Hardwicke,*' is more pro- 
perly a contract for the use of the ship, than for the conveyance of 
the merchandise), should lose part of her cargo by a peril of the sea, 
but convey the residue to the place of destination ; in this case, I 
do not find any authority for apportioning the freight. And it 
seems to have been the opinion of Malyne,^ that nothing would be 
due, and the case of Bright v. Cowper^ which will be mentioned 
hereafter,* may be considered as an authority in support of that 

* Baillie v, Moudigliani, cited in 4 ^ In the case of Paul«. Birch. 2 Atk. 

T. R. 785. 621. 

*» Christy V Rftw, . 1 Taunt 800; * Malyne's Lex. Mete, p^: 100. 

BitchleV. Atkinton,=10 East, 295. ' « 7^«<, 220. - 
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pinion. But, probably, if tbe question should arise again, the Ch. XVI, 
ietermination of it would depend upon tl>e particular words of the 
jharter-party ; for without a very precise agreement for that pur- 
)08e, it seems hard that the owners should lose the whole benefit 
>f the voyage, where the object of it has been in part performed. 
End no blame is impatable to them.*^ The apportionment of freight 
usually happens when the ship, by reason of any disaster, goes into 
% port short of the place of destination, and is unable to prosecute 
and complete the voyage. In this case, we have already seen, that 
the master may, if he will and can do so, hire another ship to 
convey the goods, and so entitle himself to his whole freight ;** but 
if he is unable, or if he declines to do this, and the goods are there 
voluntarily accepted by the merchant, in such a way as to raise a 
fair inference that the further carriage of them is intentionally dis- 
pensed with, a claim for pro raid freight arises.*' Some writers'* 
have endeavoured to trace this rule to the Digest of Justinian, but 
the passages referred to by them do not appear to contain such a 
regulation. The rule, however, is without doubt extremely ancient. 
It is to be found in the collection of laws® called the Rhodian 
Laws, but which collection^ is now generally agreed to be of a later 
date than the time of Justinian; and also^ in the ^^Consolato del 
JVIare." The rule, as laid down in the laws of Oleron,** is to the 
following effect :— If a ship depart with a cargo from B., or other 
place, and it happens tliat the ship is disabled, and as much of the 
cargo is saved as possible, the merchants and master enter into a 
great debate, and the merchants demand to have their goods of the 
master, they may have them, upon paying of freight for so much of 
the voyage as the ship has advanced, rateably and in proportion, if 
the master pleases ; but if the master will, he may repair his ship, if 
he can do it speedily, and if not, he may hire another ship to com- 
plete the voyage, and shall have his freight of the goods, to be 
reckoned according to their proportion of the whole cargo : and the 
goods shall pay the costs of their salvage. The rule is nlso to be 
found in Roccus,* who cites several more ancient authors in support 
of it, and in all the siibseqnent writers on maritime law; and is 
adopted in most of the foreign ordinances, particularly in the French 
Ord. (1681),'^ which declares, that "The master shall be paid the 
freight of goods saved from shipwreck, if he conveys them to the 
place of destination. If he cannot find a vessel to convey the goods 

* See Sinclair V. Bowles, 9 B. &C. 92; laws. The only rale that can be dis- 
Hoberts v. Havelock, 3 B. & Ad. 4U6. tinctly and authoritatively traced to the 

^ Mitchell V. Darthez« 2 Bing. N. C. institutions of Rhodes is the law ^^ de 

555; Shipton v, Thornton, 9 A. & £. Jactu," quoted and adopted in the Dig. 

334; a«fc, pp. 82, 191. H, 2, 1. 

' Vlierfooom v. Chapman, 1 3 M. & ' Per Ld. Mansfield in Luke v. Lyde, 

W. 238; Hunter v. Prinsep, 10 East, 2 Burr. 889. 

394. ^ Art. 4, and see Ord. of Wisbuy, 

* Roccus, Not. 81. art. 16, 37. 

« Per Ld. Mansfield in Luke v. Lyde, * Loc. sup. cit. 

2 Burr. 889. ^ Li v. 3, tit. 3, Fret. art. 11, 21, 22; 

' Schomberg^s dissertation on these also Code de Commereey art. 302, 303. 
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AhbcttoH sayed, he shall he paid freight in proportion only to the Toyage 

Shifiping, performed." 

With regard to capture and ransom^ the author of the ** GuiMon,"* 
speaking of the case where the goods only are taken hy pirates 
and the ship discharged, and the goods are afterwards ransomed, 
says, that ^' If the master will not contribute to the ransom, he 
shall lose his whole freight ; but, if he contributes, he shall be paid 
freight as far as the place of the capture, as well in the case of 
affreightment by charter-party as otherwise : and if he furnishes 
another ship to relade the goods, he shall be paid his whole freight" 
Upon this subject, the French Ord. (1681)** provides, "that if the 
ship and goods are ransomed, the master shall be paid his freight 
as far as the place of capture, even his whole freight, if he conveys 
the goods to the place of destination, he contributing to the ransom." 
Although ransom is now prohibited by the law of England, yet this 
doctrine may apply to the case of capture « and recapture; and, 
accordingly, in an action brought by a seaman for his wages, in the 
case of a ship taken and retaken, and which reached the port of 
destination,*^ Ld. Eldon, before whom the cause was tried, held that 
the wages were payable, because, said his lordship, " the sbip on 
her arrival was entitled to freight." Upon this subject of the appor- 
tionment of freight, Malyne** says, " If the ship in her voyage become 
unable, without the master s fault, or that the master or sbip be 
arrested by some authority of magistrates in her way, the master 
may either mend his ship or freight another. But in case the 
merchant agree not thereunto, then the master shall at least recover 
his freight, so far as he hath deserved it." The same author also 
mentions the following case :• — A merchant took a ship to freight, 
and put in the master and mariners, and victualled the ship at his 
own expense, and by a charter-party engaged to pay the owner for 
the use of the ship and furniture 20/. every month at her return 
into the river Thames. The merchant laded the ship for the 
Straits, and to go from port to port and to several places with 
merchandise ; and after about two years, the ship, having taken in 
a cargo at Barbary, was, on her return to London, cast away by 
tempest near Dover ; and the goods were saved : the merchant 
refused to pay the freight, because the ship did not arrive in 
the river Thames, according to the words of the charter-party :— 
" Herein" (says the author) " the owner was much wronged, for the 
money is due monthly, and the place was named only to signify the 
time when the money was due to be paid;" but he does not inform 
us whether the question was ever brought before a court of justice, 
or whether or no the merchant finally paid any part of the freight. 
His opinion, however, has since been confirmed.'' 

InXt^ y.Lydef Ld. Mansfield said, ^^If a freighted ship becomes 
accidentally disabled on its voyage, without the fault of tlie master, 

* Ch. 6. art. 7. ** Malyne, p. 98. 

»» Liv. 3, tit. 3, Fret. art. 19; Code dt • lb. p. 101. 

C»mm»r<x^ art 303, 304. ^ Havelock v. Geddea, 10 Eaat, 555. 

« B«rg8troin «. Mills, 3 Esp. N. P. 36. " 2 Burr. 882. 
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the master has his option of two things : either to refit it, if that can Ch. XVI. 
be done within convenient time, or to hire another ship, to carry the 
goods to the port of delivery. If the merchant disagrees to this, 
and will not let him do so, the master will be entitled to the whole 
freight of the full voyage ; and so it was determined in the House 
of Lords in the case of Lutwidge v. Gretf, As to the value of the 
goods, it is nothing to the master of the ship whether the goods are 
spoiled or not, provided the freighter takes them : it is enough if 
the roaster has carried them ; for by doing so, he has earned his 
freight; and the merchant shall be obliged to take all that are 
Sieved, or none ; he shall not take some and abandon the rest, and 
so pick and choose what he likes, taking that which is not damaged, 
and leaving that which is spoiled or damaged. If he abandons all, 
he is excused freight : and he may abandon all, though they are 
not all lost. (I call the freighter the merchant, and the other the 
master, for the clearer distinction.) Now here is a capture without 
any fault of the master, and then a recapture ; the merchant does 
not abandon, but takes the goods, and does not require the master 
to carry them to Lisbon, the port of delivery. Indeed, the master 
could not carry them in the same ship, for it was disabled, and was 
itself abandoned to the insurers of it ; and he would not desire 
to find another, because the freight was higher from Biddeford to 
Lisbon, than from Newfoundland to Lisbon. There can be no doubt 
but that some freight is due ; for the goods were not abandoned by 
the freighter, but received by him of the recaptor. The question 
will be — what freight ? The answer is, a rateable freight ; — t. «., 
pro rata itineris. If the master has his election to provide another 
sliip to carry the goods to the port of delivery, and the merchant 
does not even desire him to do so, the master is still entitled to 
a proportion, p'O raid, of the former part of the voyage. I take 
the proportion of the salvage here to be half of the wliole cargo 
upon the state of the case, as here agreed upon. And it is reason- 
able that the half here paid to the recaptor should be considered 
as lost For the recaptor was not obliged to agree to a valuation, 
but he might have had the goods actually sold, if he had so pleased, 
and taken half the produce, and therefore the half of them are as 
much lost as if they remained in the enemy's hands. So that half 
of the goods must be considered as lost, and half as saved. Here 
the master had come 1 7 days of his voyage, and was within 4 days 
of the destined port when the accident happened. Therefore he 
ought to be paid his i'reight for ^| parts of the full voyage, for 
that half of the cargo which was saved . . . ." It is quite immaterial 
what the merchant made of the goods afterwards, for the master 
hath nothing at all to do • with the goodness or badness of the 
market; nor, indeed, can that be properly known, till after the 
freight is paid ; for the master is not bound to dehver the goods till 
after he is paid his freight. No sort of notice was taken of that 
matter in the case of Lutwidge and How against Grey in the House 
of Lords ; and yet there the tobacco was damaged very greatly, even 
80 much that a great part of it was burnt at the scales at Olas- 
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AJAoU on gow.* In BaiUie v. Moudigliani^ a ship sailed with goods from Neiis 
Shipping, J'^,. Bngtol, biit on the voyage was taken and carried into France, 
and condemned there. On appeal, the sentence oF condemnation 
was reversed, and restitution awarded ; but, before that time, the 
ship and cargo were sold. The merchants received the price of the 
goods, and paid freight to the master jno rata itineria ; and, having 
caused the goods to be insured before the commencement of the 
voyage, brought an action against the insurers to recover from them 
the freight so paid to the master. The Court held that this payment 
could not be recovered upon this insurance. But Ld. Mansfield said, 
"As between the owners of the ship and cargo, in case of a total 
loss, no freight is due, but as between them no loss is total, where 
part of the property is saved, and the merchant takes it to his own 
use. In this case, the value of the goods was restored in money, 
which is the same as the goods, and therefore freight was certainly 
due pro rata itineris. So where a ship under a neutral flag, and 
with neutral papers, was in time of war driven into a British port 
by stress of weather, and seized together with the cargo, and libelled 
in the Court of Admiralty for condemnation, on account of varions 
circumstances, which led to a suspicion that both ship and cargo 
were the real property of the enemy, and the neutrality of the 
cargo being proved before proof of the neutrality of the ship 
arrived,*^ the cargo was restored during the detention of the ship, 
and part thereof was sent in other vessels to the place of destination, 
and the residue conveyed to London. The Court of Admiralty, 
after having decreed the restoration of the ship, decreed also that 
the merchants should pay freight for their goods for the portion of 
the voyage performed.^ The case of Bright v. Cowper^ cited by 
Mr. J. Grose, in Cook v. Jennincfs^ happened in the time of J^mes the 
First, at a period when mercantile causes or contracts had very seldom 
occupied the attention of the English courts of justice. The report 
of it is in the following words : — " Action of covenant brought upon 
a covenant made by the merchant with the master of a ship, viz., 
that if he would bring his freight to such a port, then he would pay 
him such a sum, and shows that part of the goods were taken away 
by pirates, and that the residue of the goods were brought to the 
place appointed, and there unladed, and that the merchant hath not 
paid, and so the covenant broken ; and the question was, whether 
the merchant should pay the money agreed for, since all the mer- 
chandises were not brought to the place appointed ; and the Court 
was of opinion that he ought not to pay the money, because the 
agreement was not by him performed." Upon reading this report, 
it is not quite clear what was the real question before the Court ; 
but it seems that the plaintiff claimed his whole freight, to which it 

^ As to form of declaration in Luke v. ^ Ante^ p. 216. 

Lvde, see Cook v, Jennings, 7 T. R. ^ The Copenhagen, 1 Rob. Adm. 

381; Sanders «. Vanzeller, 4 Q. B. Rep. 289. 

260. Partial loss of freight may be re- ° And see Cook «. Jennings, 7 T. R. 

covered in a declaration for a total loss, 381. 
Benson v, Chapmiin, 2 H. of L. Cases, « 1 Brownl. 21. 

696. 
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might very properly be decided that be was not entitled, as he had Ch. XVI. 
not performed the whole contract ; if he claimed a part only of the 
freight, and was held by the Court not to be entitled to anything, — 
it may be, that by the particular terms of the contract, the payment 
of freight was made to depend upon the dehvery of the entire cargo. 
MoIIoy,^ immediately after the citation of this case, adds the fol- 
lowing observation : — " But, by the civil law, this is vis niajor^ or 
CMus fortuittUi there being no default in the master or his mariners, 
and the same is a danger or peril of the sea, which, if not in naval 
agreements expressed, yet is naturally implied: for most certain, 
had those goods, which the pirates carried away, in stress of weather 
nav%$ ievatida causa been thrown overboard, the same would not 
have made a disability as to the receipt of the sum agreed on ; fur 
by both the common law and the law marine, the act of God, or 
that of an enemy, shall noways work a wrong in actions private." -, 

But as the right to freight does not commence until the ship has When right 
broken ground, and begun the voyage, no partial payment can be *<> freight 
claimed for goods laden on board,* if even without the fault of the «>™n>^n«»- 
master the ship is prevented from actually setting forth on the voy- 
age. ** It often happens that a ship is hired by a charter-party to 
sail from one port to another, and from thence back to the first ; as, 
for instance, from London to Leghorn, and back from thence to 
London, at a certain sum to be paid for every month or other period 
of the duration of the employment. Upon such a contract, if the 
whole is one entire voyage, and the ship sail in safety to Leghorn, 
and there deliver the goods of the merchant, and take others on 
board to be brought to London, but happens to be lost in her return 
thither,*^ notliing is due for freight, although the merchant has had 
the benefit of the voyage to Leghorn ; but if the outward and home- 
ward voyage are distinct,^ freight will be due for the proportion of 
the time employed in the outward voyage. Upon this point Malyne* 
mentions a remarkable case of five ships in M'hich he himself was 
interested, as one of the merchant freighters. The whole five were 
freighted out from this country for Leghorn and Civita Veccbia, and 
back from those places. They all periformed their outward voyage, 
but before any pajt of the homeward cargo was shipped, they all set 
sail and came away, through fear of being taken by the galleys of 
Don Andrea Doria, who intended to surprise them, the Grand Ar- 
mada being then preparing in Spain. Two of tlie ships had waited 
for their lading the whole time stipulated by their charter-parties, 
and the masters had made their protests against the factors who 
should have laded them. These two, says the author, were by the 
law of the Admiralty adjudged to have deserved their whole freight. 
Two others, not having waited the stipulated time, could not be found 
to have deserved any freight at all, although they were laden out- 
virard. The fifth ship, also, had not waited the stipulated time, but 
her charter-party contained a proviso, that if she should be taken or 

* MoUoy, b. 2, ch. 4, a. 7. of Bright v. Cowper, with a reference to 

^ Curling v. Long, 1 B. Ac P. 634. Brownlow, in whose report the pdnt 

« This proposition is laid down by does not appear. 
Molloy, b. 2, ch. 4, s. 9, and he cites in ^ Crozier v. Smith, 1 Sc N. R. 84& 

support of it the before-mentioned case . frP-.M. . ^.•. . ; 
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Abbott on cast away on her return out of the Straits, the freight outwards, which 
Shipping, y^^^ accounted half, should be paid ; and that half and no more was 
adjudged to the master. It should seem that this proviso, in the 
case of the fifih ship, occasioned the outward and homeward voyages 
to be considered as distinct voyages, for the event mentioned in die 
proviso had not happened. And a similar construction was given to 
a very different charter-party, in the following case.* Mackrell, the 
owner of a ship called the Richard, lying in the river Thames, let his 
ship to fi-eight by a charter-party, dated 9th March, 1774, to Simond 
and an't ther '' by the month, for such time as she should be employed 
in performing a voyage from London to Plymouth and the island of 
Grenada, and from thence back to London," and whereby the plain- 
tiff covenanted, '^that the ship should, pursuant to the orders and 
directions of the freighters, tlieir factors or assigns, prosecute and 
perform the voyage above mentioned (the dangers and perils of the 
sea and the restraint of princes and rulers excepted), and should in 
such outward and homeward voyage load and unload all lawful 
goods ; and that his ship's company and boats should aid and assist 
in unloading and reloading the said ship's cargoes, as customary at 
the island of Grenada, and that he would pay all port charges and 
pilotage. In consideration whereof, the defendants covenanted that 
they ^' would load and unload the ship, and give the master proper 
orders in respect thereof; and that the ship should be discharged ottt 
of her said monthly employ on the delivery of her homeward cargo 
in London ; and also should and would well and truly pay or cause 
to be paid to the said owner, his executors, administrators, or as- 
signs, in full for the freight and hire of the said ship, at the rate of 
110/. sterling per calendar month, for all such time as the said ship 
should be taken up in performing the voyage aforesaid, to commence 
and be accounted from the day of the date of the said charter-party, 
and to end and determine on the day of the discharge of the home- 
ward cargo at London, and to be paid one-third part thereof on her 
report inwards at the Custom-house, London, and the remaining two- 
third parts thereof in two calendar months then next following. In 
pursuance of this charter-party, the ship took in goods belonging to 
the merchants Simond and Hankey, at London, sailed with them to 
Plymouth, and there took in other goods also belonging to them, and 
from thence proceeded to Grenada, and there landed the cargo ; and 
received another cargo from the merchants' factor there, with which 
she set sail for London; but on the way was lost by tempest. The 
voyage to Grenada occupied three months, and five months elapsed in 
the whole before the loss of the ship. After the misfortune, the 
owner brought an action against the merchants, claiming of them the 
payment of freight either for three or for five months. The mer- 
chants insisted that nothing was due. The Court decided that freight 
was payable for three months, the period of the outward voyage; 

^ Mackrell v. Simond and Hankey, up to the day^f the loss of the ship, 

in K. B. Trin. T. 16 Geo. 3. It was The defendants demurred to both counts, 

an action of covenant on the charter- Judgment was given for the plaintiff on 

party, in the first count of which the the first count, and for the defendants 

plaintiff claimed freight for the period of on the second, 
tha Tpyage to Grenada; in tkt second 
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Mid Ld. Mansfield delivered his judgment to the following effect; Ch. XVI. 
" This question depends upon the construction of the charter-party. 
If the parties have expressed their meaning defectively, the Court 
nittst be guided by the nature of the thing. The charter-party pnts 
no ciise but that of a prosperous voyage out and home ; it provides 
for freight on the supposition that, the ship will arrive safe, and report 
her cargo ; no provision is made for any other case. If the ship be 
c»st *way on the coast of England, and never arrive at the port of 
London, yet, if the goods are saved, freight shall be paid, because the 
merchant receives advantage from the voyage. This is not expressed 
by the charter-party, but arises out of the equity of the case. 
Freight is the mother of wages ; the safety of the sliip the mother of 
freight : that is the general rule of the maritime law. If there be 
one entire voyage out and in, and the ship be cast away in the home- 
ward Vojrage, no freight is due, no wages are due, because the wliole 
profit is lost ; and by express agreement the parties may make the 
outvi-ard and homeward vo3rage one. Nothing is more common than 
two voyages. Wherever there are two voyages, and one is per- 
formed^ and the ship is lost in the homeward voyage, freight is due 
for the first. Here the outward and homeward voyage are so called 
in the charter-party. The cargo is loaded outwards, and the owner 
covenants to pay port charges on the outward voyage. The whole 
of tliat voyage was completed ; port duties are incui*red and paid. 
Nothing, however, is due on the homeward voyage, though the ship 
m^itt be out a month." In the following case,^ the words of the 
charter-party being different, a different construction prevailed. One 
Pattiason> master and part-ovmer of the ship William and Mary, 
lying at Liverpool, by a charter-party dated 28th Jaly^ ITd^, let the 
ship to freight to Byrne and others for a voyage intended to be made 
from Liverpool to the island of Madeira, and from thence to the 
island of fiarbadoes, and from thence back to Liverpool, Greenock, 
or Bristol, but with liberty for the freighters to order the said vessel 
from Barbadoes to any one other island in the West Indies (Jamaica 
excepted), they paying all pilotage and port charges incurred thereby. 
Ami the said freighters accordingly by the said charter-party took and 
hired the same in manner following (that is to say), that the master 
should immediately receive and take a cargo on board the said vessel 
from the freighters, and the said vessel so loaden should immediately 
proceed directly to Madeim, and deliver such goods as should be ordered 
by the said freighters, and also should receive and take on board the 
said vessel at Madeira such other goods as the said freighters might 
think proper to ship, and that being done, the master should proceed 
with the said vessel to Barbadoes, and there make delivery of her cargo, 
and receive and take on board a cargo from the freighters, and, being 

* Byrne v, Pattinson, in K. B. Trin. and for the disbursements and port 

T. 37 Geo. d. The question arose on a charges of the ship at Madeira, and on 

set-o^ pleuled by the defendant, the the voyage; and for work and labour 

matter of the ship, to an action brought generally, and money paid; so that the 

against him on another account by the decision did not turn upon the form of 

merchant. The plea did not refer to the proceedings in the cause. The qnes- 

the charter-party, but was for the freight came before the Court by a special case 

and hire of the ship fitim Liverpool to reserved from the assizes. 
Madma, and from thence to Barbadoe§, 
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AihoUon ]oaden therewith, should with the first opportunity proceed directly to 
Shtpping, ^.j,^ ^^^ q£ Liverpool, Greenock, or Bristol, and there deliver the same 
car^o, and so end the said intended voyage. In consideration of 
which the said freighters thereby promised and agreed, amongst oiher 
things, to pay to the defendant in full for the freight and hire of the 
ship for the said voyage the sum of 136/. 10«. per calendar month, 
for six months certEiin, to commence in eight days after she was 
ready to receive the cargo at Liverpool, and to continue until she was 
dischar":ed at Liverpool, Greenock, or Bristol, together with two- 
thirds the amount of all pilotage and port charges that might accrue 
and be paid during the course of the said voyage, with customary 
primage: payment thereof to be made in manner following, viz., 
136*/. 108, to be advanced before sailing from Liverpool, by a good 
bill at three months date, and what cash might be required for the 
said vessel's disbursements and port charges at Madeira and Barba- 
does, to be paid in part of the said freight, and the remainder of the 
said freight should become due and be paid on the final discharge of 
the said vessel at Liverpool, Greenock, or Bristol, by good bills on 
London at three months date. The period of computation com- 
menced on the 7th of August, 1794 ; on the 19th of that month the 
. ship sailed from Liverpool for Madeira, freighted with goods, and 
arrived there on the 19th of September, and discharged at that place 
by the 4th of October as many of the goods as were to be delivered 
there, and took on board, on account of the merchants, ninety 
pipes of wine, and sailed from thence on the 9th of October for Bar- 
badoes, but on the 10th of Nov. was captured on the way thither. 
The merchants had paid 135/., part of the freight for the first month, 
and also the port charges and. disbursements for the ship at Madeira. 
Pattinson now claimed in the present suit further freight from the 7th 
of Sept. to the day of the ship's capture, or to the day when she bad 
completed the delivery at Madeira, or freight for the goods delivered 
there, at the usual rate of conveyance, allowing the 135/. But the 
Court held that he had no claim whatever. On his part it was con- 
tended that there ought to be an apportionment in this case ; and the 
passage before cited from Malyne, relating to a ship lost at Dover, 
was quoted as an authority in his favour. But Ld. Kenyon, C. Just., 
said, ^^ In that case the goods came to the merchants' hands, and the 
owner of the ship might have provided another ship to carry them 
to London. In this case, by the terms of the contract, the freight is to 
become due at Liverpool, and therefore it cannot be claimed before." 
These two cases may serve as a guide for the construction of other 
charter-parties on the same subject, or for the framing of a charter- 
party in such a manner as to express the real meaning of the con- 
tracting parties without ambiguity.* 

As before observed, a partial loss of freight may be recovered, on 
a declaration for a total loss.^ 

It is a good plea to an action for freight that it has been paid into 
the Admiralty Court in pursuance of a monition in a bottomry suit.^ 

^ See also Smith v. Wilson, 8 East, ^ Benson v. Chapman, 2 H. L. Cases, 

437; Storer V.Gordon, 3 M. fit S. 308; 69€. 

Gibbon v. Mendez, 2 B. & A. 17; Cro- « Place v. Potts, 8 Exch. 715. 

lier V. Smith, i Sc. N. B. 846. ' 
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CHAPTER XVII. CH.XVII. 

GBNERAL OR GROSS AVERAGE.* 

Having thus treated of the respective duties of the owner and the Nature of. 
merchant, I now proceed to the consideration of a subject, which is 
equally a duty of the one and the other, namely, the general contri- 
bution that is to be made by all parties toward a loss sustained by 
some for the benefit of all. This contribution is sometimes called 
by the name of general average, to distinguish it from special or par- 
ticular average, a very incorrect expression, used to denote every 
kind of partial loss or damage happening either to the ship or cargo 
from any cause whatever; and sometimes by the name of gross 
average, to distinguish it from customary average, mentioned in the 
bill of lading, which latter species is sometimes called also petty 
average. The principle of this general contribution is known to be 
derived from the ancient laws of Rhodes, being adopted into the 
Digest of Justinian with an express recognition of its true origin. 
The wisdom and equity of the rule will do honour to the memory of 
the state, from whose code it has been derived, as long as maritime 
commerce shall endure. The principle of the rule has been adopted 
by all commercial nations, but there is no principle of maritime law 
that has been followed by more variations in practice. The modern 
ordinances of the several continental states of Europe differ from 
each other in many particulars relating to this general contribution, and 
the Fi"*Tich Ordinance (of 1681) established a different mode of contri- 
bution in different cases.** An enumeration of these varieties would 
furnish little entertainment or instruction to an English reader : dis- 
cordant rules rather serve to perplex the choice, than to guide the 
judgment. If any one is desirous of knowing all that doctors have 
written, and states ordained, on these particulars, I must refer him 
to the very elaborate and learned treatise of Emerigon on Insurance, 
a work, in which no subject is discussed without being exhausted.® 
* * * The work of Magens contains a variety of cases of ad- 
justment of average, by consuls and courts abroad and by merchants 
at home, detailed with all the tedious formularies of the notarial 
office, and the minutiae of the counting-house, but accompanied by 
some very judicious remarks. The most useful information upon this 
subject is to be found in Mr. Park's " System of Mariue Insurances'* 
(which forms the first part of this work), but as the nature of the 
present work requires that it should also be treated of here, I shall 
examine, 1st, the cases in which general contribution is to be made; 
2ndly, the articles that are to contribute; and, lastly, the mode of 
contribution; confining myself as closely as possible to the autho- 

» Park on Marine Ins. ante^ ch. 7. Ina. tit. Contribution, Cutting, General 

*> And see Code de Commerce^ tit. Des Average, and Jettison, in which are 

Avaries, many citations from the foreign ordi- 

<: Ch. 12, 88. 39 to 42. See also on nances. Code de Commerce, art. 400. 

the subject of this chapter Weskett on. 
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Jbbott on rities and practice of our own nation, or to those ancient laws and 
Skippinff. ordinances, which are generally considered as guides by English 
lawyers on subjects of maritime law. The rule of the Rhodian law 
is this : — " If goods are thrown overboard in order to lighten a ship, 
the loss, incurred for the sake of all, shall be made good by the con- 
In what tribution of all/** The goods must be thrown overboard ; the mind 
P*y*" and agency of man must be employed : if the goods are forced out 
of the ship by the violence of the waves, or are destroyed in the ship 
by lightning or tempest, the merchant alone must bear the loss. 
They must be thrown overboard to lighten the ship ; if they are cast 
overboard by the wanton caprice of the crew or the passengers, they, 
or the master and owners for them, must make good the loss. The 
goods must be thrown overboard for the sake of all ; not because 
the ship is too heavily laden to prosecute an ordinary course through 
a tranquil sea, which would be the fault of those who had shipped, 
or received the goods; but, because at a moment of distress and 
danger, their weight, or their presence, prevents the extraordinary 
exertions required for the general safety. When the ship is iu 
danger of perishing from the violent agitation of the wind, or from 
the quantity of water that may have forced a way into it, or is 
labouring on a rock or a shallow upon which it may have been 
driven by a tempest ; or when a pirate or an enemy pursues, gains 
ground, and is ready to overtake; no measure, that may facilitate 
the motion and passage of the ship, can be really injurious to any 
one who is interested in the welfare of any part of the adven- 
ture, and every such measure may be beneficial to almost all. In 
fiueh emergencies, therefore, when the mind of the brave is ap- 
palled, it is lawful to have recourse to every mode of preservation, 
and to cast out the goods in order to lighten the ship, for the sake 
of all.** But if the ship and the residue of the cargo be saved 
from the peril by the voluntary destruction or abandonment of 
pwt of the goods, equity requires that the safety of some should 
not be purchased at the expense of others, and therefore ail must 
contribute to the loss. Many of the foreign ordinances*^ have pre- 
scribed various forms to be adopted with respect to jettison ; some of 
them have even named the persons to be consulted before it takes 
place, and have set down the phrases of consultation, and specified 
the sorts of goods that shall be first thrown ; and some authors have 
amused themselves by dividing the act itself into the several species 
of regular and iiTegular, formal and informal.** But the regulations 
prescribed by persons at ease in the closet or the senate-house will 
seldom be followed at the moment when life, or liberty, is in jeopardy; 
at such a moment every one present will exclaim with the friend of 



Jet^iaon, 



^ Dig. 14, 2, 1. Lege Rhodia cave- 
tur, ut, si leyandse navia gratia jactus 
mercium factus sit, omnium contributione 
iBarciatur, quod pro omnibus datum est. 

^ Monse^s case, 12 Co, 63, mentioned 
also in Bird v. Astcock, 2 Bulst. 280; 
Taylor v. Curtis, 6 Taunt. 608, and casei 
cited; Butler v. Wildman, 3 B. & A. 
398, and see Qould v. Oliver, A Bing. 



N. C. 143; Milward v Hibbert, 2 G. & 
D. 147. 

<: Laws of Oleron, art 8 & 9; Ord. of 
Wisbuy, art. 20, 21, and 38; French 
Ord. of 1681, liv. 3, tit. 8; Du Jet, 
art. 1, 2, 3, and 4, and Valin thereon ; 
Code de Commerce^ art. 410. 

^ See Emerigon, torn. 1, p. 605; Cons. 
del Mare, cap. 47, 48, and 49, 
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Juvenal, Fundite qu<B mea sunt — etiam pulcherrima ; and, provided Ch. XVII. 
the jettison have been the effect of danger and the cause of safety, 
all writers agree tliat contribution ought to be made, although the 
forms have not been complied with. Previous deliberation, if there 
be time to deliberate, and a due choice of the heaviest and most 
cumbersome articles, may be proofs of the necessity and propriety of 
the act : but they are not the only, and therefore ought not to be 
deemed the essential proofs.* Indeed, in this case, as in many 
others, too close a compliance with forms at a period of supposed 
danger has very justly excited a suspicion of fraud.** In all cases, 
however, and in all countries, it is justly required of the master 
that he draw up an account of the jettison, and verify the same 
by the oath of himself and some of his crew, as soon as possible 
after his arrival at any port, that there may be no opportunity to 
purloin goods from the ship, and then pretend they were cast over 
in the hour of danger. From the rule thus established by the 
Rhodians various corollaries have been deduced. Thus, if in the act 
of jettison, in order to accomplish it, or in consequence of it, other 
goods in the ship are broken, damaged, or destroyed, the value of 
these also must be included in the general contribution. So, if to Low by re- 
avoid an impending danger, or to repair the damage occasioned by ™0TaL 
a storm,*^ the ship be compelled to take refuge in a port, to which 
it was not destined, and into which it cannot enter without taking 
out a part of the cargo, and the part taken out to lighten the ship on 
this occasion happen to be lost in the barges employed to convey it 
to the shore, this loss also, being occasioned by the removal of the 
goods for the general benefit, must be repaired by general contribu- 
tion ; but if, after the removal of goods for such a purpose, the ship 
with the remaining cargo should unfortunately perish, and the goods 
in the barges be saved, the proprietors of the latter shall not contri- 
bute to the loss of the others, because the safety thereof is not owing 
to that loss. So if part of the cargo be voluntarily and without Ranfom, 
fraud or cowardice delivered up to a pirate by way of composition 
or ransom, to induce him to spare the vessel and the residue of the 
goods (an event highly improbable) ; or if a sum of money be agreed 
to be paid to a pirate or enemy by way of ransom, all writers agree 
that the vtJue of the ransomed must contribute to this loss also ; but 
if the enemy or pirate, having overpowered the ship, select for him- 
self such parts of the cargo as best suit his purposes, and plunder the 
ship of them, in this case there shall be no contribution, because the 
value of these goods was not the price of safety to others.** 

» So decided in Birkley v. Preagrare, * In the Dig. 14, 2, 4, and the Gui- 

1 East, 220, as to other cases of general don, ch. 5, art. 28, the rule is laid down 

average. in general terms, but most writers con- 

^ Emerigon, torn. 1, p. 605, cites an fine it to the cases mentioned in the 

observation of Targa, who says, that text. See Beawes, 165; 2 Valin, 167. 

during sixty years, in which he had been Yet see Wellwood, tit. 20. 
a magistrate at Genoa conversant with ^ Dig. 14, 2, 2, 3; Hicks v. Paling- 

the subject, he had known only five in- ton, Moore, 297; see 22 Geo. 3, c. 25, 

stances of regular jettison, all of which and query if it affects this ; Wellwood, 

-were suspected of fraud , because the forms tit. 1 8 . 
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And not only may the loss of goods become the subject of general 
contribution, but also in some cases the expense incurred in relation 
to them.* Thus, if it be necessary to unlade the goods in order to 
repair the damage done to a ship, by cutting away her masts, or 
the like, so as to enable it to prosecute and complete the voyage, it 
seems that the expense of unlading, warehousing, and reshipping 
the goods, should be sustained by general contribution, because all 
persons are interested in the execution of the measures necessary to 
the completion of the voyage.** The rule mentions goods only ; but 
its principle extends also to the ship and its furniture ; and all that 
I have hitherto said respecting the goods, is to be understood also of 
the provisions, the guns, the boat, or other tackle of the ship; 
it fortiori^ it is also to be understood of goods belonging to the owner 
or master of the ship, as well as of those belonging to the merchant. 
Emerigon illustrates the case of the boat, by the relation of a stra- 
tagem practised by one of his own countrymen. The master of a 
French vessel, having been pursued for several hours by two frigates, 
and having also his flight intercepted by the appearance of two other 
vessels ahead, hoisted, as soon as it became dark, his boat into the 
sea, furnished wiih a mast and sail, and a lantern at the mast-head, 
and then changed his course, and sailed during the whole night without 
any light on board his own ship ; in the morning no enemy was in 
sight. The value of the boat, thus abandoned, was made good by gene- 
ral contribution.*^ If sails are blown away, or masts or cables broken 
by the violence of the wind, the owner alone must bear the loss.** 
The broken tools of an artificer bring no charge upon his employer. 
And this rule has been held to apply to the case of a mainmast 
broken in a heavy gale, by carrying an unusual press of sail, in order 
to escape from an enemy, to whom the ship had struck.® But if the 
master, compelled by necessity, cut Iiis cable from the anchor, in 
order to use it as a hawser,^ or if he cut away and abandon his 
masts, sails, or cables, to lighten and preserve the ship, their value 
must be made good by contribution.^ In like manner** the damage 
voluntarily done to a ship by cutting its deck or sides in order to 
facilitate a necessary jettison, or by running it on a rock, shallow, 
or strand, to avoid the danger of a storm, or of an enemy, and the 
expense of recovering the ship from this latter situation;^ and also 
the pilotage, port-duties, and other charges incurred by taking a 
ship into a port to avoid an impending peril, and the expense of 
an extraordinary assistance to preserve and secure a ship from the 
violence of a storm at its entrance into the port of destination, are to 



* See the Copenhagen, I Rob. A. R. 
289, and Da Costa v, Newnham, 2 Ter. 
Rep. 407, also the Gratitudine, 2 Rob. 
A. R. 257, where this seems to have 
been admitted. 

^ Ante, p. 46. 

^ Emerigon, torn. 1 , p. 622. 

^ Dig. 14, 2, 2, 1, and 14, 2, 6; 
Well wood, tit. 17; Roccus, Not. 60 ; 
Laws of 01eron,art. 9; Laws of Wisbuy, 
art. 12. 



e Covington «. Roberts, 2 N. R. 378; 
Taylor «. Curtis, 6 Taunt. 608; and 
ante^ p. 45. 

^ Birkley©. Presgrave, 1 East, 220. 

* Marsham v, Dutrey, Select Cases of 
Evidence, p. 58 ; Dig. 14, 2, 3, and 5, 1. 

»» Dig. 14,2,2,1. 

* Laws of Wisbuy, art. BB; Molloy, 
b. 2, ch. 6, sect. 15; and see also Beawes, 
p. 165, and Well wood, tit. 20; Butler 
V. Wildman, 3 B. & A. 403. 
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be sustained by a general contribution.* But the expense incurred Ch. XVII. 
in a port, in which the ship may have taken refuge during the 
voyage, by repairing the damage done to the ship by tempest alone, 
seems with more propriety to fall upon the owners, and is so held to 
do in the civil law, and by many foreign writers.'* And although 
the decision of the Court of K. B., in the case of Da Costa v. Newn^ 
ham^ has been considered as an authority for a contrary doctrine, 
yet, in my humble judgment, the facts upon which that decision was 
founded, do not warrant such a conclusion. 

Upon another point, relating to the situation of a ship taking Expense of 
refuge in a port to repair the damage occasioned by tempest in order repairs, 
to prosecute and complete the voyage, a reasonable doubt may be wages of 
entertained, and our law-books furnish no decision. Some writers"®^' 
maintain generally that the wages and maintenance of the crew, 
during the delay thus necessarily incurred for the attainment of this 
object, are to be sustained by general contribution.** But the prin- 
ciple, upon which general contribution is founded, appears to me to 
furnish a distinction proper to be submitted to the consideration of 
the reader. If the damage to be repaired be in itself an object of 
contribution^ it seems reasonable that all expenses necessary^ although 
collateral to the reparation^ should also be objects of contribution ; the 
accessary should follow the nature of its principal. On the other 
hand^ if the damage itself be not such as to be the object of contribution^ 
by the same rule neither ought tlie collateral expenses incurred with 
regard to the repairs to become so,^ In answer to this it is urged, 
that as the repairs are necessary to the completion of the voyage, in 
the attainment whereof all are interested, all ought to contribute to 
the expense of this necessary delay. But it should be remembered, 
that it is the duty of the owners not only to provide a stout and 
sufficient ship at the commencement of the voyage, but also, as far 
as in them lies, to maintain the ship in a perfect condition during the 
whole course of the voyage, and almost every charter-party contains 
an express covenant to this effect If the ship be not worth all the 
charges of repairs, as well direct as collateral, a consideration wholly 
different may take place; in the case now under examination, the 
ship is assumed by all parties to be worth the charge, at least the 
contrary supposition is not introduced into the argument : and why 
should the merchant be charged in any shape toward the performance 
of a duty incumbent on the owner ? What is here offered, as to 
wages and maintenance, may perhaps apply also to port charges and 
other duties of the like nature incurred on the same account ; and 
also to the value of a part of the cargo, that may happen to be sold 
by the master to defray the expense of the repairs ; but the reader 
will consider the whole as propounded only for the consideration 

» Birkley ». Presgrave, I East, 220, 624. This is the practice at Pisa, as 

see ante^ eh. 7, pt. 1. appears by the case of Newman v, Caza- 

»> Dig. 14, 2, 6, and Emerigon, torn. let. Park Ins. 630, 7 th Ed. But see Code 

1, p. 625. de Commerce, art. 404. 

« 2 T. R. 407. * SeeuDe Vaux r. Salvador, 4 Ad. & 

^ Beawes, 166; Emerigon, toni. 1, p. E. 420. 
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Abbott on of the learned. And in one of the cases, ^hich has been before 
Shipping, quoted for another purpose, it appears that a general average had on 
an occasion of this sort been adjusted and settled by the parties ; so 
that the point did not come before the Court.* There is indeed a 
decision of the Court of K. B., upon the construction of a charter- 
party, which may properly be mentioned in this place. A ship, 
chartered for a voyage to the East Indies and back, sprang a leak at 
sea on her return home, in consequence of which it became neces- 
sary to put into the Cape of Good Hope, and there take out the 
cargo in order to repair the ship. The ship, being repaired and re- 
laden, returned home in safety ; and the owners claimed from the 
freighters a payment, in the nature of general average, toward the ex- 
pense of the repairs, the maintenance of the crew, and other charges 
connected wdth the repairs. But the Court, considering the import 
of several clauses of the charter-party to be, that the owners should 
keep the ship in repair during the whole voyage at their own ex- 
pense, and being also of opinion that the expressions used in another 
clause tended to show that the defendant was to be liable to genei-al 
average in the case of jettison alone, held that upon the construc- 
tion of this charter-party the plaintiff was not entitled to recover any- 
thing for the expenses thus incurred at the Cape.** With respect 
also to the wages and maintenance of the crew during the detention 
of a ship by the orders of a sovereign power, contradictory opinions 
are to be found in the works of writers on this subject.*^ Some 
authors have taken a distinction between the case of an embargo in 
the lading port, aud the arrest and detention of a ship during the 
course of the voyage. The French Ordinance (of 1681) provided for 
the latter case, by declaring, that if the ship be hired by the month, 
the charges shall be reputed general average ; but if hired for the 
voyage, the owners alone shall bear them.*^ The reason of this 
regulation is not easily discernible,® and it is in express contradiction 
to the spirit of another article of the same Ordinance on the subject 
of freight.^ In the before-mentioned case of Da Costa v. Newn- 
ham^ Mr. Just. Buller, speaking of this expense of wages and pro- 
visions during the detention of a ship by embargo, says, " The Court 
has said that the charges shall fall upon the owners only, and the 
freight must bear them." And this case does not seem to fall 
within the piinciple of the Rhodian law, because here the delay does 
not proceed from the act of the master or persons belonging to the 
ship ; nor is it for the general benefit. 

For the additional expense of the wages and maintenance of the 
crew incurred while a ship has been waiting for convoy, general con- 
tribution has sometimes been claimed ; and three decisions of the 
different courts in Holland on this subject are related by Bynker- 
shoeck, which seem worthy of notice in this place.^ In the first case 

* Hunter v, Prinsep, 10 East, 378. ^ ^j^. 3^ tjt, 7. D^g A varies, art. 7. 

*> Jackson v. Chamock, 8 Ter. Rep. « But see Pothier, Ch. Partie, 85; 

^09. Emerigon, torn. 1, p. 539. 

^ Emerigon, torn. 1, p. 631; Beawes, f Liv. 3, tit. 3; Du Fret. art. 16. 

165. « Bynk. Q. Juris Privati, lib. 4, c 25. 
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the master of a general ship, which was armed, and had letters of Ch. XVII. 
marque, and was hound to several Italian ports, during a war he- ' 

tween the Dutch and French, gave puhlic notice of his intention to 
receive goods, and to sail for those ports, without the company of 
other ships. Having received a cargo, he set sail under convoy of a 
ship of war destined for Portsmouth, entered with her the harhiour of 
that place, and there waited a whole year for another convoy, under 
which he sailed to Cadiz, and there waited a second year for a third 
convoy, under which he sailed to Italy, and delivered his cargo 
there. Under these circumstance the master sued the merchants 
for general average, and obtained a decree in his favour, which was 
confirmed by one court of appeal, reversed by a second, and at last 
finally affirmed by the Senate, of which the learned author was then 
a member ; against his opinion, and against the general principles of 
law on this subject, and against the particular engagement made by the 
master on this occasion. This judgment appears to have been disap- 
proved of in Holland ; for, in another case, which happened soon 
afterwards, where five Dutch vessels coming from Surinam, and learning 
on their voyage that a war had broken out between the Dutch and 
French, put into Plymouth, and there waited for convoy ; which case 
also went through all the same tribunals, the Senate decreed against 
the claim of contribution. A third case happened soon afterwards, in 
which the same four courts successively decreed in favour of the claim. 
But of this the circumstances were very different from the two 
former, and such as seem to warrant the judgments pronounced in 
it. It was the case of a ship freighted from Amsterdam to Cadiz^ 
with a stipulation to sail with convoy either to that place or as far a» 
Lisbon. The ship accordingly sailed under convoy of a mui-of-warv 
in company with several other vessels, and when she came near 
Lisbon, fell in with a fleet of privateers, by which some of the other 
vessels were captured, and the ship in question put into Lisbon in 
obedience to a signal from the man-of-war, and there waited six. 
months before she could safely proceed to Cadiz. In this case it i& 
to be observed, that the master put into port to avoid an extra- 
ordinary and impending peril, and not merely as a matter of general 
caution to avoid the ordinary dangers always accompanying a state^ ^ 
warfare. And the expense thus incurred appears perfectly analo- 
gous to the cases of jettison, and to fall within the principle of the 
Rhodian law. For in this case, as the learned author observes, it is 
clear that there was a present and impending peril ; and it is clear ' 
also, that the voyage was delayed, not by any accident, but by design, 
in order to avoid the peril. The ordinance of the Hanse Towns also Expense 
mentions as an object of general average the expense of healing cauwd by 
mariners wounded in the defence of the ship against the attack of****^'^ 
pirates : * I have already mentioned the provisions made by the legis- P*"* *» ^ 
lature of this country for persons of this description.** On the ex- 
pense of repairing the injury done to a ship during a combat, foreign 
writers differ in opinion.** In the *' Guidon," an injury done to the 

• Art. 35. ^. A varies, sect. 2, num. U4 & 154j 

^ Anie, ch. 7, pt. 1. Emerigon, torn. 1, p. 628. 

c 2 Valin, 168; Potkier, Trut^ dcs 
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cargo by the shot of a cannon, is said to be a charge upon the mer- 
chant only.* But, by the law of England, neither the expenditure 
of ammunition in resisting capture, nor the damage done to the ship 
in the combat, nor the expense of curing the wounded sailors, is the 
subject of general average.** By the law of most of the continental 
nations of Europe the injury done by one ship to another, or to its 
cargo, without fault in the person belonging to either ship, is to be 
equally borne by the owners of the two vessels;*^ and this doctrine 
is advanced by many foreign writers ; it therefore becomes necessary 
to observe here, that by the law of England, in the case of damage 
happening in this manner either to ship or cargo, by mere misfortune 
and without fault in any one, the proprietors of the ship or cargo 
injured must bear their own loss.** I have already mentioned that 
such a misfortune is considered as a peril of the sea. And in this 
respect the law of England agrees with the civil law.* 

Hitherto we have considered the losses, which are to be com- 
pensated by general contribution, as being the pfice of safety, 
but this is not to be understood of absolute and perfect safety^ by 
arrival and delivery^ at the port of destination. If temporary safety 
be obtained by the loss ; if the ship survive the storm, or escape the 
enemy, and be afterwards cast away by another tempest, and goods 
be saved from the wreck, the clear value of the goods so saved 
must be contributory to the original loss, because without that loss 
even this diminished value has had no existence.^ The abandon- 
ment of goods on these occasions, although it be the act of man, is 
not considered to be so far voluntary as to divest the property of the 
merchant, and give a title to any person, who may find and save 
them : but from such person the merchant may reclaim them on 
payment of salvage ;« and if he is able to do so, their clear value is 
to be deducted from the contribution, or paid to the contributors. 
It has been observed in a preceding part of this treatise, that when 
an entire ship is taken to freight by a merchant, the master must 
not take on board the goods of other persons without his consent: 
from whence I apprehend it will follow that if goods so wrong- 
fully shipped be afterwards cast overboard to lighten the vessel, 
the merchant freighter ought not to contribute to the loss. The 
French Ordinance (of 1681) in express terms excluded from the 
benefit of general average goods stowed upon the deck of the ship,^ 
and the same general rule prevails in practice in this country. 
Goods so stowed may in many cases obstruct the management of 



* Ch. 5, art. 4. 

b Taylor r. Curtis, 6 Taunt. 608. The 
law also as to wages, repairs, mainte- 
nances of the crew., and the like, is now 
quite settled, ante, ch. 7, pt. 1. 

« Ord. of Oleron, art. 14 of Wisbny, 
art. 26. 60, 67, & 70; French Ord. (of 
1 C81 ), liv. 3, tit. 7 ; Des A varies, art. 1 1 , 
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Vaux r. Salvador, 4 Ad. & E. 420. 
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« Dig. 9, 2, 29. 

f Dig. 14, 2, 4, 1; Vinnius in Peck- 
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Mr. J. Dodderidge said the proprietor of 
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»» See Ord. of Wisbuy, art. 46. 

' Liv. 3, tit. 8 ; Du Fret. art. IS. 
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ihe vessel, and^ except in cases where usage may have sanctioned the Ch. XVIL 
jpractice^ the master ought not to stow them there withotU the consent 
of the merchant.^ 

In the second place let us consider the articles, that are to con- What con- 
trihute to make good these losses. And these are all merchandise tributes, 
conveyed in the ship for the purposes of traffic, whether helong- 
ing to merchants, to passengers, to the owner, or to the master, 
of whatever kind, and however small be their weight •* in com- 
parison to their value.*^ For the contribution is made not on ac- 
count of incumbrance to the ship, but of safety obtained. There- 
fore in this country bullion and jewels contribute according to their 
full value.^ For slaves also, when considered as a species of 
merchandise, their proprietors contributed according to their value f 
although this dreadful traffic had not extended so far as to autho- 
rise the casting these unhappy persons into the sea, and making 
their loss an object of contribution.^ But as no estimation can be 
made of the value of the life of a free man, neither passengers, nor 
crew, are to contribute for their personal safety.s Neither in this 
country do the wearing apparel, jewels, or other things, belonging to 
the persons of passengers, or crew, and taken on board for their 
private use, and not for traffic, contribute on these occasions.^ And 
Emerigon informs us that the same practice prevailed in France, 
although the Ordinance of Louis XIV. did not exempt these 
articles.^ Both the ship and the freight gained in the voyage are 
now everywhere contributory, although formerly in some countries 
contribution was made for the value of one only.*' But the owners 
do not contribute for the victuals or ammunition of the ship. In 
France, and many other of the continental states, contribution is 
made in some cases for the whole, in others for a moiety only of 
the ship and of the gross freight. In this country the owners con- 
tribute according to t/ie value of the ship at the end of the voyage^ 
and the deAr amount of the freight or earnings of the voyage^ after 
deducting the wages of the crewy and other expenses of the voyage} 
The mariners do not contribute for their wages.™ * * * 
They are exempted from contribution, lest the apprehension of per- 

» See Gould v. Oliver, 2 Sc. N. R. that the Ordinances of different states 

241 ; Mil ward «. Hibbert, 2 G. & D. vary. 

147; ante^ p. 5. » Tom. 1, p. 645, &c. 

*► Dig. 14, 2, 2, 2; 1 Mag. p. 62, 63; * Eraen^on, torn. 1, p. 648, &c. and 

Emerigon, torn. 1, p 639. Ordin. of Wisbiiy, art. 40. By the Law 

^ Lord Kaim admits this rule, but of which country adjustment is made. 

controverts its propriety, and contends Power v. Whitmore, 4 M. & S. 141; 

that the contribution should be according Simonds v. White, 2 B. & C. 805. 

to weight and not value. Prin. of Eq. * See Williams «. L. Ass. Co. 1 M. 

p. 116. I cannot think his arguments & S. 318. 

satisfactory. *" Emerigon, torn. 1, p. 642; French 

^ 1 Mag. p. 62, 2 G. & D. 146, suprh. Ord. of 1681, liv. 3, tit. 4: Des Loyers 

e Dig. 14, 2, 2, 2. des matelots, art. 20, and Valin thereon, 

f Emerigon, torn. I, p. 610, 646. who gives this construction to the word 

' Dig. 14, 2, 2, 2. omnea in the sentence ^ si navis a piratis 

^ 1 Magens» pp. 62, 63. But by the redempta sit, Servius Ofilius, Labeo, 

Civil Law the rule was otherwise. Dig. omnes contribuere, debere aiunt." Dig. 

14, 2, 2, 2.; and a contrary rule is also 14, 2, 2, 3; see also Code de Commerce^ 

laid down in the Guidon, ch. 5, art 26, art. 304. 
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sonal loss should restrain them from the execution of the measures 
necessary to general safety ; and the peril and extraordinary hard- 
ships endured hy them on these disastrous occasions will entitle them 
to an exemption from further distress. 

Lastly, as to the mode of contribution. By the civil law, the goods 
cast overboard were valned only at their invoice price or prime cost.* 
A practice formerly prevailed in this country to adopt this valuation, 
if the loss happened before half the voyage was performed, but, if it 
happened afterwards, then to value the goods at the clear price, which 
they would have fetched at the place of destination ;** and this prac- 
tice still exists in many places abroad f but here the last valuation is 
now adopted in all cases, where the average is adjusted after the 
ship's ariival at the place of destination, and appears best to agree 
with the nature of the subject ;** for although, as between the pro- 
prietor and the insurer of goods, the prime cost is the only value, 
the contract of insurance in that case being a contract of indem- 
nity against loss, and not a contract for the security of gain ; yet in 
this case equity requires that the person, whose loss has procured 
the arrival of the ship at the place of destination, should be placed 
in the same situation with those, whose property has arrived at that 
place ; which can only be done by considering his goods as having 
arrived there also. But if the ship, in consequence of any misfortune 
to be sustained by general average, be compelled to return to its 
lading port, and the average be immediately adjusted, in this case 
the goods only contribute according to the invoice price ; for the 
price of sale is unknown. And with regard to the Joss of masts, 
cables, and other furniture of the ship, as the new articles pur- 
chased will in general be of greater value than the articles lost, it 
is usual to compound the difference by deducting one-third from the 
price of the new articles.® Supposing therefore a general average 
to be settled upon the ship's arrival at the port of destination, 
according to the principles before advanced, it is necessary in the 
fijrst place to take an account of the several losses, which are to be 
made good by contribution : in the second place, to take another 
account of the value of all the articles that are to contribute ; in 
which must be included the value of the goods, &c., thrown over- 
board, for otherwise the proprietors of those goods will receive their 
full value, and pay nothing toward the loss. But as this will be 
most easily understood by an example in figures, I propose the 
following case ; wherein the reader will suppose that it became 
necessary in the D., to cut the cable of a ship destined for H.; 
that the ship afterwards struck upon the G., which compelled the 
master to cut away his mast, and cast overboard part of the cargo, 
in which operation another part was injured ; and that the ship, 
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leing cleared from the sands, was forced to take refuge in R. Ch. XVII. 
larbour to avoid the further effects of the storm. 



AMOUKT OP LOSSES. 



£ 

500 



joods of A. cast overboard . . 
Damage of the goods of B. by the 

jettison 200 

Freight of the goods cast overboard 1 00 
Price of a new cable, anchor, and 

mast 300 

Deduct one-third .... 100 200 

Expense of bringing the ship off 
the sands ....... 50 

Pilotage and port duties going into 
the harbour and out, and com- 
mission to the agent, who made 

the disbursements 100 

Expenses there 25 

Adjusting this average .... 4 
Postage 1 

Total of losses 1,180 



VALUE OF ARTICLES TO CONTRIBUTE. 

£ 

Goods of A. cast overboard . . 500 
Sound value of the goods of B. de- 
ducting freight and charges . . 1 000 

Goods of C 500 

Of D 2000 

Of E 5000 

Value of the ship 2000 

Clear freight, deducting wages, 
victuals, &c 800 



Total of contributary values 1 1,800 



£ £ 

Then 11,800 : 1,180 



£ £ 
100 : 10: 



That is, each person will lose 10 per cent, upon the value of his 
interest in the cargo, ship, or freight. 





£ 


Therefore A. loses 


. 50 


B. „ 


. 100 


C. „ 


. 50 


D. „ 


. 200 


E. „ 


. 500 


The Owners „ 


. 280 



Total 1,180, which is the exact amount of the losses. 

Upon this calculation the owners are to lose 280/., but they are to 
receive from the contribution 380/., to make good their disbursements, 
and 100/. more for the freight of the goods thrown overboard, or 
480/. minus 280/. 

£ 
. 200 
. 450 
. 100 



They therefore are actually to receive 

A. is to contribute £50, but has lost £500 ; therefore A. is to receive 

B. is to contribute £100, but has lost £200; therefore B. is to receive 



Total to be actually received 750 



On the other hand C. D. & E. have lost nothing, and are to pay as 
before, viz. : — 



\ D. . 
j E. . 



50 
200 
500 



Total to be actually paid 750 
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Abbott <m 
Shipping, 



Contribu- 
tion, how 
recovered. 



which is exactly equal to the total to be actually received, and must 
be paid by and to each person in rateable proportion, to be ascer- 
tained by another calculatloii, with which it is unnecessary to trouble 
the reader. In the above estimate of losses I have included the 
freight of the goods thrown overboard, which appears to be proper, as 
the freight of these goods is to be paid, and tiieir supposed value is taken 
clear of freight, as well as other charges, although this article is 
omitted in the example proposed by Pothier.* But I find it charged 
in an adjustment of general average given by Magens.** By the civil 
law the master of the ship was required to take care to have the con- 
tribution settled, and to receive the sums to be contributed, and pay 
them over to the losers, and might sue and be sued for them, or 
might retain the goods for the sums to be contributed by their propri- 
etors.*^ The same power of retaining the goods is given to the 
master by the French Ordinance (of 1681), and even the further power 
of sale, under the authority of a magistrate, to the amount of the 
sums to be contributed.^ But Yalin acquaints us that this power is 
never in fact exercised in his country.* Indeed, where contribution 
is to be made according to the price of the goods at the place of des- 
tination, the exercise of this power is incompatible with the mode of 
adjustment. In this country, which has no peculiar forum established 
for these matters, but in which the practice of insurance is very 
general, it is usual for the broker who has procured the policy of in- 
surance, to draw up an adjustment of the average, which is com- 
monly paid in the first instance by the insurers without dispute. 

In case of dispute, the contribution may be recovered either by a suit 
in equity ^ or by an action at law,s instituted by each individual entitled 
to receive against each party that ought to pay, for the amount of his 
share. And in the case of a general ship where there are many con- 
signees, it is usual for the master, before he delivers the goods, to 
take a bond from the diflferent merchants for payment of their por- 
tions of the average when the same shall be adjusted.** 



* Trait6 des Avaries, num. 1 33. 
*► I Magens, 289. 

c Dig. 14, 2, 2; see Well wood, tit. 
21. 

«» Liv. 3, tit. 8; Du Jet, art. 21. 

• Tom. 2, p. 211. 

' Shepherd v. Wright, Shower's P. 
G. 18. 



' Marsham v, Dutrey, select cases of 
Evid. 58; Birkley v. Presgrave, 1 East, 
220. 

* So deposed by a gentleman very 
conversant with this business in the case 
of Myer v. Vander Deyl. Guild, before 
Ld. EUenborough, Ch.'j. Dec. 1803. 
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CHAPTER XVIII. Ch. XVIII. 

STOPPAGE IN TRANSITU.* 

When goods have been shipped upon credit, and the consignee has What, 
become a bankrupt or insolvent, the law, in order to prevent the loss 
that virould happen to the consignor by the delivery of them, allows 
him, in many cases, to countermand the delivery, and before or at 
their arrival at the place of destination, to cause them to be de- 
livered to himself, or to some other person for his use. This is 
usually called stoppage in transitu. 

This practice was first sanctioned and established in the Court of Now a le- 
Cbancery, but has been since frequently recognised and carried into 8^ "****• 
effect by the Courts of law.'' It is founded on principles of natural 
justice and equity. But the law of England is in this respect more 
favourable to the transfer of property, the great subject of com- 
merce, and less attentive to the interest of the seller of goods than 
th^ ancient civil law, or the modern law of many European nations, 
which is chiefly founded on the civil law ; for the civil law did Civil law. 
not, in general, consider the transfer of property to be complete by 
sale and delivery alone without payment or security for the price, 
unless the seller agreed to give a general credit to the buyer for it ; 
but allowed the seller to reclaim the goods out of the possession 
of the buyer, as being still the seller's own property.*^ And by the 

Ceral law of France, in the case of insolvency, " the seller, who 
sold a thing, and still lies out of the money which he was to 
have for it, if he finds the thing that he sold in the hands of the 
buyer, may seize on it, and he is not obliged to share it with the 
other creditors of the buyer. And it would be the same thing, nay, 
and with much more reason, if the owner of the thing had given 
(delivered) it to the debtor to sell for him.'*** Whereas, by the ge- 
neral law of England, when goods have been delivered into the actual 
or constructive possession of the buyer, they cannot be reclaimed;* 
although if found remaining unsold in the hands of an insolvent 
factor, they may be reclaimed, because a delivery to a factor does not 
of itself alter the property. The law of England, however, will lend Lex loci 

contractu!* 

*■ See Lickbarrow v. Mason, I Smith's the custom of some parts of France a 
L. C. 388 ; Van Casteel v. Booker, 2 person who has sold goods expecting to 
Exch. 710; Turner v. the Trustees of be paid immediately, may, if he is not 
the L. Docks, 6 lb. 543; Brown v. paid, retake the goods even out of the 
North, 8 lb. 5. possession of a subsequent purchaser. 

^ See Lickbarrow «. Mason, mpra. ^ In case of a sale of land, if the pur- 

^ Dig. 18, 1, 19; see also lb. eod. tit. chase-money is not paid, the Court of 
53, and Dig. 19, 1> 13, 8 and 14, 4, 5, Chancery considers the purchaser as a 
18. trustee for the seller. PoUexfen v. Moore, 

^ Domat's Civil Law, b. 4, tit. 5, s. 3 Atkyns, 272 ; and see Blackburn v, 
2, art. 3; see also the notes of the same Gregson, 1 Brown's Rep. in Chancery, 
author on that article, and on b. 3, tit. 420. 
1, 8. 5> art. 3, where it appears that by 
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Abbott OH its aid to carry into effect the more enlarged rule of equity which 
S3iijyping, exists in another country, upon a transaction taking place there, as 
appears by the following case. By the law of Russia, *' If, in case 
of thipaid debts or bankruptcies, anybody has reason to suspect that 
the debtor or bankrupt has any thoughts of making the creditor lose, 
and therefore loadeth on board of ship or vessel goods or cargo, in 
such a case the creditor is to give notice in town * to the head Judge 
of the Court (in districts to the chief), that the ship or vessel, or 
goods, or the whole cargo, should be retained time enough until the 
full payment is made to whom due." "In consequence whereof, 
and by virtue of that law, if the seller or shipper, in case of bank- 
ruptcies, can identify that the merchandise belonging to him is in 
Russia in ships, warehouses, or wherever they may be, in such a case 
the goods must be given back to the sellers or shippers, being their • 
property, and cannot be brought in concurs,"^ that is, into the general 
mass of the buyer's effects, to be distributed among his creditors. 
Messrs. B. & Co., of St. Petersburg, in pursuance of directions from 
one C, of London, and as factors for him, shipped a cargo of Russian 
commodities at St. P., and on board a ship chartered by C, and sent 
invoices thereof, and a bill of lading of part to him ; but learning be- 
fore the ship's departure, that some bills drawn by them on him in 
consequence of a previous transaction were unpaid, they procured 
from the master of the vessel bills of lading to their own order, and 
sent them to a friend in L., and infoimed C. that he might have the 
bills of lading upon giving security to their friend for payment of the 
bills of exchange to be drawn for the amount of the goods, otherwise 
their fiiend would sell the goods on C.'s account, and apply the pro- 
ceeds in discharge of the bills of exchange. C, in fact, had com- 
mitted an act of bankruptcy before any of the goods were shipped. 
On the arrival of the ship in L., his assigneess demanded the goods 
of the master, and offered to pay the freight, &c., but the master 
delivered them to the friend of B. & Co., on their account, in con- 
formity to their indorsement of the bills of lading. Whereupon the 
assignees of C. brought an action against the master ; and the Court 
held that the law of Russia in this case ought to prevail, although B. 
and Co. had not actually taken the goods out of the ship, or instituted 
legal process for the recovery of them, considering the master's signa- 
ture of bills of lading to their order to be equivalent to a stopping in 
transitu, or re-delivery to them, and to have rendered it unnecessary 
for them to have recourse to the compulsory process of the law.*^ In 
this case, recourse was had to the law of Russia to sustain the right 
of the consignor, because the ship had been chartered by the con- 
signee, and it was then supposed that the right of stopping in 
transitu did not apply to the case of goods shipped on board a vessel 
of that description. The contrary, however, has been since decided 
in another case that arose out of the same transaction.^ 

* Qu. Whether this should not be lished 25th June, 1781. sect 138. 
« towns " or ** a town ?" « Inglis ©. Usherwood, 1 East, 516. 

^ Merc. Nav. Laws of Russia, pub- ^ Bohtlingk v, Inglis, 3 East, 381. 
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But to return to the law of England. Let us consider, 1 st., in what Ch. XVIII. 
cases, generally, goods may be stopped in transitu ; 2ndly, under what 
circumstances goods are deemed to he in transitu, and what not ; and, 
lastly, by what acts the right of the consignor may he taken away 
before the end of the transit. 

1st, it should be observed that the act of stopping in transitu is In what 
an adverse act on the part of the consignor against the consic^iee. <»*«» good* 
If a consignee, after an act of bankruptcy, deliver up the bills of ^JpeJ. 
lading to another person, upon his undertaking to apply the pro- . 
ceeds of the goods in discharge of bills of exchange drawn for the 
price, and he accordingly receive the goods, he cannot retain them 
against the assignees of the bankmpt, although the original con- • 
signer afterwards approve of the arrangement; and it seems that 
the law would be the same, even if the person with whom such 
an arrangement should be made, were at the time an agent of the 
consignor.* But if the delivery of goods be countermanded by the 
consignor,** the goods having been consigned upon credit, and the 
consignee having failed*^ or become bankrupt, it is the duty of the 
master to obey the countermand, and deliver the goods, not to the 
consignee, but to the order of the consignor. Such countermand and 
substitution of a new consignee are most easily effected, if the bill of 
lading is originally made for delivery to the order of the consignor j 
because in that case the consignor may, if he has reason to suspect- 
the failure, or is afterwards apprised of it, send another part of a bill 
of lading to a correspondent at the port of destination, indorsed in 
blank, or for delivery to him. But the countermand may also be 
made in the event before mentioned, if the consignee is originally 
wimed in the body of the bill of lading.<^ For the right of stopping 
in transitu does not depend upon a supposition that the property has 
not passed from the consignor, but, on the contrary, is founded on an 
admission that the property has become vested in some other person. 
No question can ever be made upon the right of a man to seize his 
own goods ; but the question in cases of stoppage in transitu gene- 
rally is whether, under the circumstances, the consignor may divest 
the property which has passed to another, and revest it again in 
himself.® 

A person abroad, who, in pursuance of orders sent by a mer- 
chant of this country, purchases goods on his own credit of others 
whose names are unknown to the merchant, and who charges the 
merchant a commission on the price, and consigns them to him, is a 
consignor within the meaning of this rule ; in reality, he is the vendor, 

• Siflfken v. Wray, 6 East, 371. 9 M. & W. 534. 

*• To make a notice effective it must *^ " Failed.'*'* The usual term is ** in- 

be given to the person who has the im- solveni,"*^ which means a general inability 

mediate custody of the goods; or, if to pay his debts; see Biddlecombe v. 

given to tlie principal when several have Bond, 4 Ad. & £. 332. 

the custody, it most be given at such a ** Burghall v. Howard, 1 H. Bl. 365. 

time and under such circumstances that When the goods are put on board the 

the principal, by the exercise of reason- consignee's own ship,jt)o«^, p. 241. 

able diligence^ may communicate it to his ® See Lickbarrow v. Mason, 1 Smith's 

servant in time to prevent the delivery to L. C. 388. 

the consignee. Whitehead v, Anderson, ^ Feisu v. Wray, 3 East, 93. 
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Jlbott <m and the consignee the vendee/ So also is a person who sends goods 
Shipping, jq ])e sold on the joint account of himself and the consignee.* But 
a person who hecomes surety for the consignee, hy accepting bills 
drawn for the price of goods by the vendor, is not a consignor 
within this rule, although the hills be sent through his hands to the 
consignee.^ If the consignor indorse and transmit the bill of lading, 
in pursuance of an agreement, and in trust to indemnify against ac- 
ceptances, or the like, he cannot countermand the delivery and take 
back the goods, while the trust and object of the consignment remain 
unsatisfied ; nor must the master re<leliver them to him.^ So, if 
goods be sent by order of the consignee, on his account, and at his 
risk, and the consignor draw bills of exchange upon him for the pricei> 
and indorse and transmit the bill of lading, the consignor cannot take 
possession of the goods at the place of destination, and insist upon 
immediate payment as the condition of delivering them, the con- 
signee being willing to accept the bills and not having failed in his 
circumstances.^ 
Who can- This right of stopping goods in transitu does not belong to a per- 
not exercise son who had only a lien upon them, without a property in them ; 
the right. ^^^ therefore, if a fuller or dyer, who has fulled or dyed cloths, and 
who is not obliged to part with the possession of them until the price 
of fulling or dying them is paid, put them on board a ship for delivery 
to his employer, in pursuance of his orders, and the employer fail, 
the fuller or dyer cannot countermand the delivery, because his lien 
and right to retain the cloth ceased as soon as he parted with the 
EiFect of. possession of them.^ But in a recent case it was held that a person 
in whom, at the time of the stoppage, the property had not vested, but 
who had only an interest in a contract for the delivery of tiiem 
to him, might exercise the right of stoppage in transitu.^ 

Whether stoppage in transitu rescinds the contract, and so revests 
the property y or merely restores the right of possession^ has not been 
solemnly decided. The better opinion seems to be that it does not 
rescind the contract.^ 
Bill given A consignor may exercise this right, although a part of the price 
for price, ^£ ^^le goods has been paid by the consignee,^ or a bill of exchange 
has been accepted by him for the whole, and indorsed over to a third 
person.^ And an usage for land carriers to retain goods as a security 
for the general balance of account due from the consignee will not 
prevent the consignor from reclaiming them out of their hands, upon 
paying the price of the carriage of the particular goods only.^ Nor 
will a similar usage, when the carrier is to be paid by the consignor, 

» Newsom v. Thornton, 6 East, 17. Edwards v. Brewer, 2 M. & W. 379; 

*» SifiFken v, Wray, 6 East, 371. James «. Griffin, lb. 632 ; Wentworth 

« Haille v. Smith, 1 B. & P. 563. v. Outhwaite, 10 lb. 449; Wilmshimt 

^ Walley v. Montgomery, 3 East, v, Bowker, 8 So. N. C. 586. 

585; vide, also the Constantia, 6 Rob. ^ Hodgson v. Loy, 7 T. R. 440; Ed- 

A. R. 321. wards v. Brewer, 2 M. & W. 377. 

« Sweet V. Pym, 1 East, 4. * Feise v, Wray, 3 East, 93 ; Jen- 

^ Jenkyns v. Usborne, 8 Sc. N. C. kyns v. Usbome, 8 Sc. N. C. 520. 

522. k Oppenheim v. Russell, 3 B. & P. 

» Brandt v, Bowlby, 2 B. & Ad. 932 ; 42. 

Clay v. Harrison, 10 B. & C. 9S^; 
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authorise the carrier to detain goods from the consignee who has paid Ch. XVIII. 
the price of them.* 

2. Goods are deemed to be in transitu not only while they remain Whengoods 
m the possession of the carrier, wliether by water,^ or land ; ^ and are deemed 
although such carrier may have been named and appointed by the *?^® *" ***'f " 
consignee ; but also when they are in any place of deposit connected ^' 
with the transmission and delivery of them, and until they arrive 
at the actual or constructive possession of the consignee. 

If goods are sent by sea to a certain port to be forwarded from 
thence by land to the residence of the consignee, and upon the 
ship's arrival at the port are delivered to a wharfinger, who receives 
them on the part of the consignee, to W forwarded to him accord- 
ingly, they are subject to this right of the consignor in the hands 
of the wharfinger;^ and the law is the same in case of delivery to 
a packer appointed by the buyer ;® unless the warehouse of the 
packer be used by the buyer as his own, and be the place of the 
ultimate destination of the goods.^ So, as I have before observed, 
the master of a ship chartered wholly by the consignee is now held 
to be a carrier in whose hands goods may be stopped.^ But where 
a ship had been hired by the consignee for a term of years, and 
was fitted out, victualled, and manned by him, and goods were put 
on board thereof, to be sent by him on a mercantile adventure, for 
which he had bought them, it was held that the consignor could 
not stop them ; the consignee being in that case the owner of the 
ship pro tempore^ and the delivery of the goods on board thereof 
being equivalent to a delivery into a warehouse belonging to him.^ 
But this case of Fovder v. M^Taggart^ even as explained in 
Bohtlingk v. Inglis, is not now, at least, an authority for so broad 
a proposition. For it is now clear that there may be a delivery on 
board the purchaser's own ship, and yet not a delivery to him. For 
instance, goods are put on board the purchaser's own ship, and the 
bill of lading makes them deliverable to consignee or assigns ; the 
form of the bill of lading shows that the consignor did not intend, 
by the act of shipment, to part with the right of disposing of them, 
and the jury would be directed so to conclude.* In a case of goods 
sent by a waggon^ which arrived at the inn in L., where the waggon 
usually put up, and were there attached by a creditor of the 

» Butler 9, Woolcot, 2 N. R. 64; cited in 3 East, 397; Dixon v. Baldwen, 

NicholU ©. Le Feuvre, 2 Bing. N. C. 88. 5 East, J 74; Allan v. Gripper, 2 Cr. & 

»» Stokes V, La Riviere, cited in 3 T. J. 218; Foster v. Frampton, 6 B. & C. 

R. 466; in the possession of a third party, 107 ; Coates v. Railton, lb. 427. 
Gibson v, Carrnthers, 8 M. & W. 828. <* Mills v. Ball, 2 B. & P. 457. 

« Hunter ». Beal, cited in 3 T. R. 466; « Hunt v. Ward, cited in 3 T. R. 467. 

James n. Griffin, 2 M. & W. 634; ^ Scott v. Fettit, 3 B. & P. 469; see 

Wentworth v. Outhwaite, 10 M. & W. James v. Griffin, 2 M. & W. 634. 
450, and cases cited. Place of destina- * Bohtlingk v. Inglis, 3 East, 381; 

tion means *' the place to which they ante^ p. 238. 

were to be conveyed by the carriers, arid •» Fowler v. M'Taggart, cited in 7 T. 

where they would remain unless fresh R. 442. 

orders should be given for their subse- * Wait v. Baker, 2 Exch. 1; Van 

quent disposition." See also Dpdson t?. Casteel v, Booker, lb. 691; Turner v, 

Wentworth, 5 Sc. N. C. 831 ; Smith v. Trustees of L. Docks, 6 lb. 332; Brown 

Oota, I Camp. 282; Stokes v. La Riviere, v. North, 8 lb. 5. 

B 
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Abbott <m vendee, according to the custom of L., and whicb in jtliat situation 
Shij^ng. ^ere claimed by his assignee, be baVing become bankrupt, and 
nmrked by the assignee, it was held that the vendor could not 
Afterwards countermand the delivery, the goods being deemed to 
have arrived at the end of their destined journey, and the assignee 
to have done that which was equivalent to taking actual possession, 
the removal of the goods being impracticable on account of the 
attachment.* The question arose between the yendor and the 
assignee, who, after a claim made by the vendor,, ebtained possession 
of the goods, the attacbment being taken off. An attachment of this 
sort laid upon goods in the hands of a wharfinger does not defeat 
the right of the consignor.'* A delivery of goods to an agent of 
the buyer residing at a sea-port, with whom they are t6 remun 
until the buyer sends orders for shipping them .to a foreign country, 
is in effect a delivery to the buyer. As between %im and the 
seller the goods have arrived at the end of their jonmey. The 
subsequent shipment would be the commencement of a new journey 
under the direction of the buyer .*^ Where a ship, which ought to 
have performed quarantine, came into port without doing so, and 
^he assignees of the consignee, who had received the bill of lading, 
1)ut had become bankrupt, went on board immediately, and claimed 
(he goods, and opened some of the chests, and put a person «n board 
ito ^keep possession, and the ship being on the same day ordered out 
of port to perform quarantine, an agent of the consignor, Imvinj 
received anoj^her bill of lading, claimed the goods of the master 
during the performance of quarantine; it was held :by Ld. Kenyon, 
at the trial of an action brought by the consignor agamst the 
assignees, who afterwards obtained possession of the goods, that the 
right of the^^onsignor to stop the goods in transitu existed wrhen 
the claim \vas made on his behalf, because the vpyage was not at 
an end until the performance of the quarantine, and the eonsignee 
had no power to divest the right of stopping in transitu^ by taking 
possession before the conclusion of the voyage. The plaintiff 
obtained a yerdict, and the opinion o^ his lordship was afterwards 
sanctioned by the Court of K. 'B. on an application for a new trial. 
The doctrine of this case is in exact conformity to the tenor of a 
bill of lading, by which the master always engages to deliver the 
goods at the place of destination, and which^ therefore, gives no 
authority to i;he cone^gnee to demand them before their arrival at 
that place.*^ But it is still a moot point whether the consignee can 
anticipate the regular determination of the transit,* Thus much, 
however, is settled, — that if the carrier's consent be not obtained, 
and the consignee take the goods, the right of stoppage m transitu 
is not determined thereby.^ By an Act of Parliament made for 

» Ellis «. Hunt, 3 T. R. 464, Russell, 3 lb. 54; Foster tu Fnimpton, 

»> Smith tj,Go88,l Camp. 2^2; Nicholk 6 B. & C. 107; James v. Griffin, 2 M. 

f». Le Feuvre, 2 Ring. N. C. 83. & W. 653 ; Allan t?. Gripper, 2 Tyr. 

^ Dixon V. Baldwen, 5 East, 175; see 217; Tucker «. Humphrey, 4 Ring. 516; 

also Leeds «. Wright, 3 R. & P. 320. NichoUs ». Le Feuvre, 2 Ring. N. C. 83. 
^ Hoist V, Pownal, 1 Esp. 242. f Whitehead v, Anderson, 9 M. & 

« Wright «. Lawes, 4 Esp. 82; Mills W. 535; Jackson v. NichoL 5 Ring. 

». Rail, 2 R. & P. 461; Oppenheim v, N» Q. 508. 
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securing the dutie» payable upon the importatidn of wide, the pro- Ch. HVIIL 
prietor, importer, ov consignee, was required, within 20 days after the 
ship had been entered .a^ the Custom-house, to make an entry of the* 
wine, pay the duties^^and land the wine ; upon failure, the wine was to < 
be conveyed to the King s warehouse, and, if the duties were not paid^^ 
within three mpiU^s, was to be publicly sold, to^defray the dutiesand" 
expenses, and ^lie.oyerplus, if any, was to be paid to the proprietor or 
other person authorised to receive the same.^ This statute has given 
occasion to a question upon the subject now under consideration* 
A quantity of wine arrived here consignedto L. is C, by whom it^-, 
WBS^ordered^ and who had accepted a bill drawn upon them for the. 
amount. They did not enter, or pay the duties for it within 20 -^ 
days, but before the expiration of that period became bankrupts^ 
and the bill accepted by tliem was^not paid; Tiie wine jvas eon-^ 
veyed to the King's warehouse according to the statute^ The 
-assignee of L. & C. first, and after them an agent of the consignor^ 
claimed the^.wine^ ctf the ofiicers of revenue within tlie three- 
months^. The wine, however, was not delivered to either party, but 
wa3 publicly sold at the expiration of the three months, and the 
ass^ecs of L. & C. brought an action against the broker for the* 
overplus price. The question in the cause, therefore, was, whether 
the claim made by the agent of the consignor was a legal stoppage 
of the goods in transitu^ before they had come to th^^ possession of 
the consignee ; and Ld. Kenyon, before whom the cause was, tried, 
held it tp be so, and the plaintiffs failed in their suit,^ Thia 
dootnoe was recognised and adopted by a late learned Cl^ief Jus- 
tice of the Court of K. B. in a subsequent case relating v. to wine^ 
sent \f> the King's warehouse under this statute, which wi^. be 
more fully stated for another purpose in a subsequent pietrt^ of this- 
•chapter. In these last casess the daim was made before the time- 
arrived at which the consignee had a right to take actual ^^fijosse^sion. 
In the-case of the goods brought by the waggon to the inn, thqif time 
was arrived,: Uie exercise of the right was alone prevented'^by an 
extrinsic oircumstance wbolly uncoimected with the conveyance or 
delivery of the goods. Where the master had begun to unload, and 
had actually delivered part of a cargo of grain, a bill of exchange 
having been drawn and accepted for the whole, it was determined 
that the consignoi's right to countermand was wholly at an end, and 
could not be exercised over the residue of the cargo.^ And where 
the master had actually delivered the goods to the person by whom 
•they were ordered, and at whose risk they were to be imported, it 
was held that the consignor could not reclaim them, although the 
bill of lading was for delivery to the consignor, and was unindorsed. 
And the bill of exchange drawn for the price had been dishonoured.^ 

• 26 Geo. », c. 89, 8. 4. & Ad. 570; Dixon ». Yates, 5 IK 336; 

»» Northey v. Field, 2 Esp. 613. Jones v. Jones, 8 M. & W. 442 ; White- 

« Slabey «. Heyward, 2 H. Bl. 504. head v. Anderson, 9 lb. 535. It has 

Whether a delivery of pari operates as been said that a delivery of part primA 

;a dftliTery of the tehde depends in every fade imports a delivery of the whole, 

case upon this, did the parties inUad Betts v, Gibbins, 2 Ad. & E. 73. 

that it should ? Bunney v. Poyntz, 4 B. ^ Coze v. Harden, 4 Bast, 311. 

r2 
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AbboU <m In this last case the propriety of the delivery as between the con- 
Shipping. gignor and the master seems doubtful. Goods are frequently sold 
upon credit while they remain in the custody of a warehouseman, who 
is to deliver them to the buyer upon receiving an order for that pur- 
pose from the seller. In such cases, the custody of the warehouse- 
man has been sometimes considered as in the nature of a transit ; 
and questions have arisen as to the power of the seller to counter- 
mand an order that may have been received by the warehouseman, 
upon discovering the insolvency of the buyer. Upon such a question, 
it is important to ascertain whether, according to the nature and 
subject-matter of the contract, any other act on the part of the 
seller is to precede the actual delivery of the goods. If nothing 
is to precede it, and the order has been handed by the buyer to 
the warehouseman, and he has made the usual entry in his books 
changing the name of the proprietor, or even if he has not made 
such entry, the handing the order to the warehouseman is a con- 
structive taking possession by the buyer, and the order cannot be 
countermanded.* A fortiori^ it cannot be countermanded, if the 
buyer has actually removed from the warehouse a part of an entire 
quantity of goods sold at one fixed and entire price.** But if any- 
thing is to be previously done on the part of the seller to ascertain 
the amount of the price, or to ascertain and perfect the specific 
subject of the sale, an order for delivery may be countermanded 
before such previous act has been done. Thus where a person 
contracted to sell all his starch then lying at the warehouse of 
another, at a certain price per hundredweight, to be paid for by a 
bill of exchange, and a certain number of days was allowed for the 
delivery, and the seller wrote an order to the warehouseman to weigh 
and deliver all his starch to the buyer, and the buyer handed the 
order to the warehouseman, who weighed a part which the buyer 
removed, and then the buyer failed before the residue was weighed, 
it was held that the seller might lawfully countermand the delivery 
of the residue.^ So where a quantity of oil in casks was sold, and 
according to the course of trade, the casks were to be searched by 
the seller's cooper, the quantity of impure matter to be ascertained 
by a person attending on behalf of both parties, and the casks to be 
filled up at the seller's expense, it was held that the order, which 
had been delivered to the warehouseman, might be countermanded 
before these things were done.** On the other hand, upon a sale 
of ten tons of oil, being part of forty tons contained in one cistern, 
where nothing remained to be done except to draw off the ten from 
the forty, it was determined that the seller could not countermand 
the order after it had been placed in the hands of the warehouseman.* 
By what Lastly, we are to consider by what acts the right of the con- 

acts right signer may be taken away, before the end of the transit. The 
° ^^^^' bill of lading in all its usual forms contains the word " assigns," but 

*■ Harman t>. Anderson, 2 Camp. 243. ^ Hanson v. Meyer, 6 East, 614. 

As to cofutructive possession, see Went- <* M^'allace v. Breeds, 1 3 East, 52*2. 

worth «. Outhwaite, 10 M. & W. 450, • Whitehonse v. Frost, 12 East, 614; 

and cases anfe, p. 177. Dixon ©. Yates, 5 Ad. & E. 336. 

^ Hammond v, Anderson, 1 N. R. 69. 
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it will be proper to advert again to the different forms in common Ch. XVIII. 
use. Sometimes it is made tor delivery to the consignor by name» ~ ' 
or assigns ; sometimes to order, or asi^igns, not naming any person ; 
and at other times to the consignee by name, or assigns. In the 
two first cases> the consignor either transmits it without any indorse-^^ . 
ment, or indorses his own name generally upon it, without mention* 
ing any other person, or indorses it specially for delivery to a persoil - 
named by the indorsement. Occasionally too, particular conditions . 
or restrictions respecting the delivery are mentioned in the indorse- 
ment.^ It will be immediately perceived that, in this respect, there 
is a strong resemblance between this instrument and a promiemry 
noie^ The mere possession of a promissory note made payable to ' 
another person and not indorsed by him, gives the holder no power 
to indorse over the note. Nor ought the mere possession of a bill 
of lading, made for delivery to the consignor, and not indorsed 
by him, induce any one to believe that the holder is authorised 
to dispose of the goods. On the other hand, if the bill of lading Effect of in 
be originally made for delivery to the consignee ; or, being made doreement 
for delivery to the consignor or assigns, or to order or assigns, be ^^^ ^^ 
indorsed by the consignor, either to a third person by namey or *"** 
generally without designating any person, it may, on the first view^ 
be thought that the person named in these two first cases, or who- 
is the holder of the instrument in the latter case, has authority to 
dispose of the goods, as he may think proper. 

In what fellows, the word consignee will be used to denote such 
a person, and the bill of lading spoken of is to be understood as 
falling within one of these three descriptions- last mentioned, unless 
the contrary is pointed outr 

In point of practice it frequently haippens that the cansignee, 
having received the bill of lading, sells the goods for a valuable 
consideration, or raises money upon them, before tlieir arrival, and ' 
delivers over the bill of lading to a third person, who 6s wholly igno- 
rant of the nature or terms of the consignment, and ddes not know 
that the consignee is not absolutely entitled to receive and dispose 
of them : under such circumstances, a very important question of 
law has arisen upon the right of the consignor to countermand the 
delivery as between hkn and the person to whom the bill of lading 
has been thus delivered, without any fraud or collusion. Of the 
frequency of the practice to assign bills of lading among merchants, 
and the conveniency of the practice hi many cases, there is no doubt; 
but not every mercantile practice of frequent use and even of general 
convenience, is, or ought to become, in all its consequences^ a part 
of the law of the land ; for if such a rule were adopted,, the law 
must in many cases depart from its own principles, and vary with 
the varying fashions of the times ; nevertheless the law of England . 
does adopt into its own bosom many of the ancient customs and 
usages of merchanjts, and stretch forth its arm to assert and maintain 
tliem, when they are found consonant to legal reason and legal 
wisdom, and most especially when they are calculated to promote 

» AnU, p. 177. N. C. 523. 

*• See Jenkyns «. Usborne, 8 Sc. 
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AlfbMim lionesty.and to pfef^ent fraud. And, npon tlie subject no^ under 
Shipping, consideration, the question is, what extent of le^al^m^t the act of 
the consignee confers upon his assignee.** This was brought before 
the Court of K. B. for decision, as the point and hinge of the cause of 
LkkHarraW'y. Mason,"^ in which case it appeared that Messrs. T. & Co. 
had .shipped goods at M. for L., by the order of one F. of R., and 
drawn bills of exchange upon hitt for the price, and taken from the 
'BiastQr three bills of lading for delivery of the goods to order or 
assigns, two of which they indorsed in blank, and transmitted ihem, 
Jiogether with an invoice, to F. at R., who sent them and the invoice 
to the plaintiffs at L. in the same state in which he received them 
thjat they might, receive and sell the goods on his account, and drew 
^lls of exchange upon them to nearly the amount. F.'and the 
plaintiffs accepted the bills of exchange drawn upon them respec- 
tively ; but between the ship's departure and her arrival at L., F. 
/became a bankrupt and absconded, and T. & Co. sent another of 
flie bills of lading to the defendants, indorsed specially for delivery 
to them ; and they thereupon obtained the goods from the master. 
T. &:Co. afterwards paid the bills of -exchange drawn by them upon 
F.,^and the plaintiffs paid those which had been drawn upon<them 
•by F. 'The Court, after solemn argument and deliberation, held 
that by an assignment made by the consignee for a valuable con- 
sideration, and without notice to the assignee that the goods .were 
not paid for, the property was absdlutely transferred to the assignee, 
.and that the consignor was by such assignment deprived of .-the 
-right to stop the goods in transitu^ which as against the original 
consignee he might have exercised. From this decision an . appeal 
was made by writ of error to the judges of the Courts of C. P. -and 
Exch.,** wha^reversed the judgment of the Court of K. B., holding 
that the assignment gave to the assignee no other right or, title than 
«that whichi the. contagz^e himself possessed, and consequent^ iksi 
the consignor had a right to «ftop the goods, -and prevent their 
delivery to the assignee. This judgment was by a second writ of 
error brought before the House of Lords; but their Lordships, 
thinking the facts of the case were not laid before them in such a 
manner as to< warrant a decision of the point of law, directed dhe 
cause to be tried again by a jury in order to remedy that defect. It 
r^as accordingly tried again, and the Court of :K.^B: (at the head 
of which Ld. Kenyon had in ^ meantime been placed, and who 
had in anpth^^i^ -ciiuse^l expressed his approbation of the first judg- 
.mentin this, case, as being founded upon principles of policy -and 
.common honesty), again decided the case without argument in con- 
formity to the first decision of that Court;:and in order that the 

* The negotiating the bill of lading, <: 2 T. R. 63. The facts appear upon 

by way of pledge, defeats only the legal the plaintiff's evidence, to which the 

right; t» re Westzinthus, 5 B. & Ad. defendants .»denittrred. See the vvery 

,617. learned opinion delivered by Mr. J. Bnl- 

^ According to Emerigon, the unpaid ler in the House of Lords, 6 East, 21, 

seller was npt, by the ord. of Louis XIV., n.; 1 Smith's L. C. 388. 

affected by a transfer of the bill of lading, ^ 1 H. 31. 357. 

torn. 1, p. 3)9; and see 6 Rob. A. R.* « Salomons v. Nissen, 2 T, R, 674. 
^^5 ; Code a'wV, liv. 3. tit. 6. 
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qaestion migbt again "be earned to tte otter tribunals,* another Ch. jtVIII. 
writ of error was brouglit, but it was aflerwsrjs abandoned ; and 
it is now the admitted d'octrine in our courts, tbat tbe consignee 
may, under the circumstances before stated, confer an absolute 
right and property upon a third person, indefeasible by any claim 
on the part of the consignor. At the second trial of this cause it 
was the opinion of the jury, and was stated to be so in the verdict, 
that by the custom of merchants bills of lading expressing goods 
to have been shipped by any person to be delivered to order or 
assigns, are, before the ship's arrival, negotiable and transferable by 
him to any other person by his indorsing his name, and delivering or 
transmitting the same so indorsed to sucn other person ; andl tliat by 
such mdorsement, delivery, and transmission to such other parson, 
the property is transferred to such other person. And evidence te 
the same effect was given at a trial in a subsequent case.^ Nor is 
the validity of an assignment confined to those cases in which the 
assignee has no notice that the goods have not been actually paid 
for in money. If the assignee takes the assignment bond fidla^ 
without notice of any such circumstances as would render the bill 
of lading not fairly and honestly assignable, he acquires a good title* 
against the consignor. Goods soM are seldom actually paid for k> 
money at the time of their shipment : in general, a bill of exchange 
is drawn for the price If a person, knowing that such is the trans- 
action, and that the bill of exchange has been accepted, takes an 
assignment of the bill of lading fairly and honestly for a valuable 
consideration, before the money becomes payable, without any 
reason to know or apprehend that the consignee is likely to fail and 
not to pay the money in due course, the consignor cannot prevent 
the deKvery of the goods. This has been solemnly decided in the 
Court of K. B. But if a person assists in contravening the actual 
terms of the sale on the part of the consignor, or his reasonable 
expectations arising out of them, or his rights connected therewith ; 
if, for instance, he knows that the consignee is in iqjjolvent circum- 
stances ; that no bill has been accepted for the price, or that being 
accepted it is not likely to be paid ; he will stand in the same situation 
with the consignee, and his interposition under such circumstances, 
being in fraud of this right of the consignor, will not be available to 
defeat it.*^ So if he mtervenes after the purchase, and make^ 
himself a partner in the transaction with the first buyer, and engagoa 
as between them two to pay for the goods, he cannot prevent the 
exercise of this right, although he may previously have accepted 
bills drawn upon him by the buyer to a great part of the amount of 
the price.** But it must not be understood that the consignee can 
in all cases by his subsequent indousement, or delivery of the bill 
of lading to a third person, for a valuable consideration, and withoul 
fraud, defeat the right of the consignor to stop the goods. The 
nature and object of the consignment, and the character of th^ 
consignee, must be attended to. If the goods be sent to the 
consignee as a purchaser, he may either sell or pledge them before 

» 6 T. R. 683. « Cuming ». Brown, 9 East, 506. 

^ Haille ©. Smith, 1 B. & P. 563. ^ Salomons r. Nissen, 2 T. R. 674. 
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Alioti on tlieir arrival, and if the bill of lading has by its fonn required and 
Skipping. rpn<^ived the indorsement of the consignor, a second indorsement 
by the consignee is not necessary to perfect the transaction between 
him and the third person. This will appear by attending to the 
facts of the case of Lickharrow v. Mason, F., the consignee, was 
a purchaser from T. & Co., the consignors; F. did not sell the 
goods to Lickharrow & Co. the plaintiffs, but authorised them to 
receive the goods, and sell them on his account, obtaining from 
them their acceptance of his bills of exchange on the credit of the 
bills of lading, and the expectation that they might repay themselves 
out of the proceeds of the goods. The bills of laiding were for 
delivery to order or a.«8igns, were indorsed generally by T. & Co. 
the consignors, and were not again indorsed by F. the consignee. 

On the other hand, if the goods be sent to the consignee as a • 
factor^ and he indorse or deliver the bill of. lading, the right will 
or will not be defeated, according as the facts may bear on the 
Factors' Acts.* By this Act, the person entrusted with, and in 
possession of a bill of lading, any of the warrants, certificates, or 
orders mentioned in the Act, is to be deemed the true owner of 
the goods described therein, so far as to give validity to any con- 
tract or agreement made by him for the sale or disposition of the 
goods, or the deposit or pledge thereof, if the buyer, disponee, or 
pawnee, has not notice that such person is not the actual and bond 
fide owner of the goods. If the deposit or pledge be for a pre- 
existing debt or demand, the person so taking is in the factors 
shoes. Again, any person may contract for the purchase of goods 
with an agent entrusted with them, or to whom they may be con- 
signed, and pay him for them, nothwithstanding notice of agency^ if 
the thing be done in the usual course of business, and the buyer 
had not at the time of the contract or payment notice that the agent 
was not authorised to sell or to recover the price. Any one may 
accept any goods, or any of the above named documents, on 
deposit or pledge from a factor or agent, notwithstanding notice; 
but the pledgee acquires no other right than the factor had. 

The indorsement of a bill of lading is not properly an actual 
transfer in itself of the goods therein mentioned, but is rather to 
be considered as evidence, or as an act raising a presumption, of 
such a transfer; and consequently the object and legal effect of 
the indorsement may be ascertained by other circumstances. There- 
fore, where a bill of lading was indorsed and transmitted by the 
consignor to an agent, without valuable consideration, to enable him 
to receive the goods therein mentioned for the use of the consignor, 
in case the consignee should fail; it was doubted whether the agent 
could maintain an action at law for the goods in his own name. The 
Court appeared inclined to think that he could not, but the cause 
in which the point arose was decided on another ground.** And 
as, on the one hand, the indorsement or delivery of the bill of 

• 6 Geo. 4, c. 94 ; 6 & 6 Vict. c. 39 ; Irving, 8 lb. 7. 

see Phillips V. Huth, 6 M. & W. 572; »» Coxe v. Harden, 4 East, 211; 

Hatfield v. Phillips, 9 lb. 651 ; Bonzi Mitchel v. Ede, 1 1 Ad. & E. 888 ; and 

c, Stewart, 6 Sc. N. C. 31 ; Phillips v. see Phillips v. Irving, supra. 
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lading by the consignor does not necessarily enable the consignee Ch. XVIII . 
to divest the consignor's right of stopping in transitu^ so, on the 
other hand, there may be circumstances equivalent to such indorse- 
ment and delivery, which may enable the consignee to do this. As 
where T. & Co. sent goods from I. to L., to be sold by E. & H., 
their factors there, and wrote to them to insure the goods, and sent 
them a bill of lading not indorsed, but having the names of E. & H. 
on the l)ack, and being applied to by them for an indorsement, 
answered by letter that if the bill of lading was not indorsed, it was 
a mistake, and they would send an indorsement; upon which 
£. & H. sold the goods ; and it afterwards happening that they were 
unable to pay bills drawn upon them by T. & Co. on the general 
account, one D. paid those bills for the hononr of the drawers, and 
knowing all these transactions applied to them for an indorsement 
of the bill of lading, which they sent him ; and D. thereupon 
demanded the goods of the master of the ship, who refused to 
deliver them to him, but delivered them to the vendees of E. & H. ; 
upon this, D. brought an action against the master, which was tried 
before Ld. Kenyon, and hi^ lordship ruled that the plaintiff had, 
under such circumstances, no right to take the goods out of the 
possession of the vendees of E. & H. ; E. & H. being factors autho- 
rised to transfer the property in them, and having actually done so.* 

In the case last quoted there were special facts, which were con- 
sidered as equivalent to an indoreement of Ike bill of lading by the 
consignor. But if there be no such facts, and the bill be for 
delivery to order or assigns, and transmitted unindorsed, the holder 
thereof cannot, by an attempt to transfer the property of the goods to 
a third person, divest the right of the consignee to stop them in 
transitu. This will appear by the following case. One F., a wine- 
merchant at L., having ordered five pipes of wine from Messrs. A. 
and Co. of 0., they loaded them on board a vessel bound for L., and 
took from the master bills of lading for delivery to order or assigns. 
One of these bills they transmitted to F. in a letter, wherein they 
said they had shipped the wine on his account, had sent him a bill 
of lading, and drawn upon him for the price. F. accepted the bill 
of exchange thus drawn upon him, which was payable nine months 
after date. Before the bill of exchange became due, the wine 
arrived, and F. not being able to pay the duties, it was sent to 
the King's warehouse, under the statute 26' Geo. 3, c. 59 ; while 
it remained there, F. being indebted to one M. N., and called upon 
for payment, and unable to pay, sold the wine to her for 40/. tlien 
paid to him, and the amount of his debt. He became bankrupt 
soon afterwards ; and the agents of the consignors having paid the 
duties and obtained the goods, M. N. brought an action against them 
for the value. The cause was tried before Ld. Ellenborough : and it 
was insisted, on behalf of the plaintiff, that there was no difference 
between the indorsement of a bill of lading by the consignor, and 
the sending it inclosed in a letter of this import. But his lordship 

* Dick V, Lumsden, Peake's N. P. an indorsement of the bill of lading. 
189. It is difficult to discover a state See Jenkyns v. Usbome, 8 8c. N. C. 
of facts amounting to an equivalent to 523. 
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Ahbott on declared himself to be of a difFereiit opinion, and held that the r^t 
Shipping, q{ the consignor to stop the goods was not divested tinder these 
circumstances.* 

By the ord. of Louis XIV.** the right of the vendor, or of 'the person 
who has advanced money at respondentia on the specific security of 
goods, cannot be divested by an assignment of the invoice or of ffae 
bill of lading; Emerigon and Valin agree upon this point, althongli 
they differ as to the effect of such an assignment upon the right of 
the general creditors of the assignor. By the Code Civil (art. 1583) 
the property passes by the contract per se. In the Codes Franqcsii 
AnnoteSy under the head Du Connaiseement^ it is said : ^ Les con- 
naissemens revetus d'endossemens reguliers prouvent la propriete des 
marchandises chargees, non seulement entre le capitaine et les 
chargeurs, mais encore a Tegard des tiers ; il en est des connaisse- 
=mens et endossemens dans le commerce maritime comme des lettres 
des voiture, des lettres de change," &c. 

But, in cases of this nature, an important and difficult qnesdon of 
fact may arise upon the fairness and honesty of the assignment; and 
■even as between the consignor and the original consignee the right 
to stop the goods may be doubtful in the particular circumstances of 
the case ; and it would be a great hardship upon the owners and 
masters of ships, if they were obliged to exercise a judgment upon 
ihese doubtful matters of fact, and to decide upon them, and deHver 
the goods at their own peril, but I apprehend the law does not 
altogether cast this burden upon them. In the case of CaMweU t. 
BaU^ it was held that the master had discharged himself by deliver 
ing the goods to the person to whom the consignor first indorsed 
the bill of lading ; but in that case the question arose between two 
consignees, to each of whom a bill of lading had been indorsed, and 
there had been no countermand or attempt to stop in transitu^ and 
the master happened to know the priority of indorsement, which 
was substantially to the owners of the ship, whereas it may often 
be out of the power of the master to inform himself satisfactorily 
of the priority of indorsement. In an earlier case, which was 
tried before Ch. Just. Lee at Guildhall, and which was an action 
brought by the assignee of the original consignee against the mas- 
ter, who had delivered the goods to the person to whom the 
consignor had sent another bill of lading as a security, and to enable 
him to take possession of the goods on his behalf, if the consignee 
should fail, which had been the case; it appeared in evidence 
by the testimony of merchants and masters of ships, that, by usage, 
in the case of indorsement of bills of lading to different persmu^ 
the master was at liberty to deliver to whichever he thought pro- 
per; and upon that ground, the Ch. Just, directed the jury to 
find their verdict in favour of the defendant, and they accordingly 
did so.^ But perhaps this rule might, upon further consideration, be 
held to put too much power into the master's hands, and it might in 
some cases be inconsistent with the acknowledged right to stop in 



• Nix tj. Olive, Sit at Guild, before 
Lord EUenborough after T. T. 1805. 
^ Valin, liv. 2, tit. 10, art. 3; Eme- 



rigon, torn. 1, p. 319. 
« 1 T. R. 205. 
<| Fearon v. Bowers, I H. Bl. 364, b. 



SALVAGE. »l 

tmnsiiu^ and defeat the beneficial exercise of it. And it moy be Cbu XIX;« 
eoUected from a decision of the Conrt of C. P.,* that if tbe master 
being required to deliver tbe goods to an agent of the consignor, 
either expressly engage to do so, or say that he will not part with 
tkem» until be is certain of a safe delivery, and afterwards deliver 
than, to the consignee or the persons claiming under him, he will be 
vcsponsible to the consignor, provided it shall tarn out that tbe 
consignor was legally entitled to countermand the delivery and take 
back the goods. 

In general, where two opposite parties claim a right to receive the 
goo^ both or either of them will be willing to give an indemnity to 
the master ; and the master should in pradence deliver the goods to 
the party apon whose indemnity he can most safely rely. But if a 
satisfactory indemnity is not offered, and the master must exercise a 
discretion, then if the hill of lading has not been assigned over by 
the consignee, and he has failed, without doubt the master should 
detirer to the person who claims for the use of the consignor. If 
tiie consignor has indorsed bills of lading to different persons, as was 
tiie case in Caldwell v. BaU^ the master should deliver to tbe person 
ft> whom the consignor first made the indorsement.^ If the consignee 
has assigned the bill of lading, and the validity of the assignment be 
qaestionable, it seems most proper for the master to deposit the 
goods in a place of safety, and apply to the Court of Chancery by 
way of interpleader^ to compel the contending parties to litigate 
iheir rights by an action between themselves.^ 



CHAPTER XIX. 



Having thus treated of the rights and duties arising out of the con- what. 
tracts between the shipowner and merchant, it seems proper in the 
next place to consider a subject, which the dangers of navigation 
frequently render interesting to both alike, viz. the compensation 
that is to be made to other persons, by whose assistance a ship or its 
loading may be saved from impending peril, or recovered after 
actual loss. This Compensation is known by tbe name of Salvage^ 
and at present is commonly made by a payment in money, but in the 

» MilU V. Ball, 2 B. & P. 457. The the case of the Constantia, 6 Rob. 328. 
defendant was a wharfinger ; but tbe ^ Or, obtain an Interpleader Order, 

doctrine applies equally to the case of a 1 & 2 Wm. 4, c. 58. 
master. ^ See Park on Ins. tit. Salvage, anie^ 

^ See the three cases in 1 Emerigon, p. 49. 
317, 818, quoted by Sir Wm. Scott, in 
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Ahbctt-on infancy of commerce was more frequently made by the delivery of 
some portion of the specific articles saved or recovered. A re- 
ward of this Icind is for the benefit actually conferred in the pre^ 
servation of life or property ; mere attempts, or exertions, howerer 
meritorious, give no right to it.* Before the 9 & 10 Vict. c. 99, 
8. 19, it was not payable for saving life. The two main ingredients 
in salrage service are, 1st, the danger to which life or property is 
exposed; 2nd, the danger encountered by the salvors in the rescue. 
Upon these two particulars mainly depends the measure of compen- 
sation.*' A service originally of towage under an agreement may, 
by circumstances, be converted into one of salvage.*^ The officers 
and crews of H. M.'s ships are entitled to salvage remuneration upon 
the same footing as other salvors.^ In Newman v. Walters.^ a 
passenger recovered.® A custom against it is good in law.^ 

All foreign codes of maritime law, both ancient and modem, con- 
tain provisions and enactments on this head. In some of them the 
Value to be paid is fixed at a certain portion of the articles saved, or 
of their value, according to their nature and quality, or the circum- 
stances of the case. But it is obvious that positive and settled rules 
are little adapted to the administration of justice in varying and 
unsettled cases ; and what can be more various and unsettled than 
the degrees of labour experienced on the ocean, or the degrees of 
peril to which persons who engage in the meritorious task of assist- 
ing the distressed on that element, are at different times exposed ? 
and, therefore, in the case of wreck or derelict at sea,^ the law of Eng- 
land, like the law of some other countries, has fixed no positive nue 
or rate of salvage, but directs only, as a general principle, that a 
reasonable compensation shall be made. The legislators of all 
civilised and commercial states in modern times'* have laboured 
earnestly to repress, by due severity of punishment, the barbarous 
spirit of plundering the helpless and distressed mariner, whose situa- 
tion calls for assistance and relief. And very salutary provisions 
have been made on this subject by the wisdom of our own parlia- 
ments, but which I shall forbear to repeat.^ A person, who by bis 
own labour preserves goods, which the owner, or those entrusted 
with the care of them, have either abandoned in distress at sea, or 
are unable to protect and secure, is entitled by the common law of 
England^ to retain the possession of the goods saved, until a proper 
compensation is made to him for his trouble. This compensation, if 



» The Zephyrus, 1 Wm. Rob. 329 ; 
and see the Westminster, lb. 22d. 

»> The D. of Manchester, 2 W. Rob. 
475. 

« Wm. Brandt, 2 Thomt. Supp. 67; 
and see the Betsey, 2 Wm. Rob. 167; 
the Hebe, lb. 250. 

<> The Wilsons, 1 Wm. Rob. 172; 
see 16 & 17 Vict. c. 131, s. 40; and 
p08t^ p 255. 

e 3 B. & p. 612. 

' Harriott, 1 Wm. Hob. 439. 

' In the case of dereh'ct become the 
property of the Crown, it was formerly 



the settled practice of the Court of Ad- 
miralty to give a moiety to the finders 
or salvors, but the practice has been long 
disused, and the reward become discre- 
tionary. Cose of the Aquila, 1 Rob. A. 
R. 37; Wellwood's Sea Ijaws, tit. 24. 

*» I have used the words •* in modem 
times *' because formerly the claim of the 
sovereign po\i^er in some countries was 
not less barbarous than the temper of 
the inhabitants. See Valin's pref. to 
tit. 9, of b. 4, of the Fr. Ord. 

» 9 & 10 Vict. c. 99; see ante, p. 50. 

^ Hartfort v. Jones, 1 Ld. Raym. 393. 
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the parties cannot agree upon it, may by the same law be ascertained Ch. XIX. 
by a jury in an action brought by the salvor against the proprietor 
of the goods ; or the proprietor may tender to the salvor such sum of 
money as he thinks sufficient, and upon refusal to deliver the goods, 
bring an action against the salvor; and if the jury think the sum 
tendered sufficient, he will recover his goods or their value, and the 
costs of his suit. The Court of Admiralty will fix the sum to be Practice of 
paid, and adjust the proportions, and take care of the property pend- Admiralty 
rng the suit ; or, if a sale be necessary, direct a sale to be made, and ' 

divide the proceeds between the salvors and the proprietors according 
to equity and reason. And, in fixing the rate of salvage, this Court *■ 
usually has regard not only to the labour and peril incurred by the 
salvors, but also to the promptitude and alacrity manifested by them, 
and to the value of the ship and cargo saved, as well as the degree 
of danger from which they were rescued.** The Court regards, like- 
wise, the salvor's capacity to perform the task imdertaken. In 
ordinary cases the possession of ordinary skill and ability is all that 
is expected from persons attempting to perform such duties; but 
those not possessed of adequate knowledge have a claim to indul- 
gence only when more efficient persons are not on the spot.^ Be it 
remembered, however, that they may be curtailed, or even deprived 
altogether of the salvage remuneration, because of error, miscon- 
duct, want of skill, and capacity in the performance of the service. 
Even when essential service has been rendered to a vessel, the sub- 
sequent misconduct of the salvors may not only diminish the amount 
of reward, but may cause the forfeiture of their entire claim.^ I 
have said that the Admiralty Court has regard to the value of the 
ship or cargo saved. The usage of this Court is, except as regards 
bullion, to take the whole value of the ship and cargo, and assess 
the amount of remuneration upon the whole ; each paying its 
due proportion.^ In the apportionment of it, the Court is not 
influenced by the fact of the vessel's being insured.^ 

When a well-founded claim of salvage has been entered in the 
Court of Admiralty, the proper course to be pursued by the defen- 
dants, in order to save the expense of further })roceedings, is to tender, 
in the first stage of the cause, by a>cts of Courts and not personally and 
verbally to the claimants, a specific sum for the salvage, accom- 
panied by an offer to pay the costs incurred. The Court will then 
consider of the sufficiency of the sum tendered, and if it shall be 
thought sufficient, will make the party, who refuses the offer, liable 
not only to his own costs, but also to the costs of the other side, if it 
shall appear that the proceedings have been vexatiously pursued.*^ 
In all salvage cases, the Admiralty Court has power to decree a sale 
of the vessel proceeded against, imless the demand of the successful 
suitor be satisfied.^ In all salvage cases protests ought to be brought 

• The William Beckford at the dele- « The Emma, 2 Wm. Rob. 315. 
gates, 17th and 24th Nov. 1801; 3 Rob. ' The Deveron, i lb. 180. 

A. R. 355. ' The Vrouw Margaretha, 4 Rob. A. 

»» The Cape Packet, 3 Wm. Rob. 122. R. 103; vide Tindall v. Bell, 1 1 M. & 

c Dygden, 1 Thornt. 116. W. 232; Windsor Castle, 2 Thornt. Sup. 

* La Constancia, lb. 475; 2 W. Rob. 16; Persian, 1 Wm. Rob. 327. 
487. ^ The Tremont, 1 Wm. Rob. 164. 
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Abiatt M in/ In the case of valuable property, and numerouB proprieftovs and 
Slapping, salvors, the jurisdiction and proceedings of this Court are admirably 
adapted to the purposes of justice.^ fint as the delay and expense 
necessarily incident to the proceedings of a high tribunsd, sitting at a 
distance from the subject in contest, will often be injurioas to the 
Prooeedtngs parties, the Legislature has endeavoured to introduce a more ea^- 
fM leooveiy (jUtious and less expensive mode of udjustment. For this purpose 
several provisions have been at different times made Yjy the Legisla- 
ture. But the Wreck and Salvage €<yn^li4(SUi<m Act (9 & 10 Vict 
c. 99) is the one that now mainly regulates the matter. It gives 
the High Court of Admiralty jurisdiction to decide upon all soiocyt 
claims^ whether on sea or land, except in cases of goods therein- 
before directed to be sold as Droits of Admiralty. In case of 
Summary damage done by a foreign vessel, a judge may order its arrest, unless 
proceedings, q^^^qj^ undertake to appear in an action. If owners and salvors 
disagree respecting salvage, two justices, or a person nominated by 
them, may determine the same. The Admiralty may appoint 
Salvage Commissioners to determine differences where they think fit, 
with power to examine on oath. If the parses are dissatisfied 
with the award of the justices, or of the person nominated by 
them, they may appeal to the Court of Admiralty, and the goods, 
&c., are to be restored to owners on giving bail. If owner refuse 
to comply with the terms of sugh award, or neglect to appear, 
-the receiver may proceed to a sale. Whenever any sum to be 
pwd for any such services, either voluntarily or in consequence of 
tony agreement, or of any arbitration, or of any award by any sucb 
justices, or by the Salvage Commissioners, or within the jurisdiction 
of the Cinque Ports, by any commissioners, shall be distributable 
between two or more persons, such sum shall be paid to the person 
nominated by such justices, &c., in and by their award, and sack 
person must within three days proceed to make the allotment. 
This payment to the appointee precludes the claimant from en- 
forcing his claim against the ship, &o., and owners. Serjeants 
«nd deputy-serjeants of the Cinque Ports have the same powers, 
and are liable to the same duties as receivers. 
Where ser- j ^^^^ stated in a former part of this chapter that the officers and 
foraieyby <J'^ws of H. M.'s ships are equally entitled to salvage remuneration." 
H. M.'s When such services are rendered, no claim can be made for any loss, 
sbips.^ damage, or risk thereby caused to such ship, or to her stores, 
tackle, or furniture, or for the use of any stores or other articles be- 
longing to H. M. supplied in order to effect the salvage service, or 
for any other expense or loss sustained by H. M., by reason of such 
services. The steps to be taken when salvage services have been 
rendered by H. M. s ships abroad are these ; — the property alleged to 
be salved shall, if the salvor is justified by the circumstances of the 
case in detaining it at all, be taken to some port where there is either 
a consular officer or a vice- Admiralty Court; and within 24 hours 

• The Emma, 2 Wm. Rob. 319. vage, Harriott, 1 Wm. Rob. 439. 

^ See a feigned issue under 3 & 4 *^ P. 252. 

•Vict. c. 65 out of this Court to try the «» 16 & 17 Vict c. 131, g. 40-51. 
existence xtf a custom to be free from sal- 
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after arriying at saeh port, the salvor and the master, or other person in Ch. XIX. 
char^ of ^e property alleged to be salved, shall each deliver to 
the consular officer or vice-admiralty judge there a statement verified 
on oath, specifying, so far as they respectively can, and so far as the 
particulars noquired apply to the case, the place, condition, and cir- 
cumstances in which the said ship, cargo, or property was at the* 
time when the services were rendered for which salvage is claimed; 
the nature and duration of the services rendered* And the salvor 
shall add to his statement, the proportion of the value of the said 
ship, cargo, and property, and of the freight which he claims for 
salvltge, or the values at which he estimates the said ^ip, freight, 
CBi^^ and property respectively, and the several amounts that he 
claims for salvage in respect of the same; and any other circum* 
stances' he thinks relevant to the said claim. And the said mastet 
or other person in charge of the said ship, cargo, or property, shall- 
add to his statement a copy of tUe certiBcate of registry of the said 
ship, and of the indorsements thereon, stating any change which (to 
his knowledge or belief) has occurred in the particulars contained 
in such certificate ; the name and place of basiness, or residence, of 
the frdgfater (if any) of the said ship, and the freight to be paid for 
the voyage she is then on ; a general account of the quantity and 
nature of the cargo at the time the salvage services were rendered ; 
the name and place of business, or residence, of the owner of such' 
cargo, and the consignee thereof; the values at whioh the said master 
estimates the said ship, cargo, and property, and the freight respec- 
tively, or, if he thinks fit, in lieu of such estimated value of the 
cargo, a copy of the ship's manifest ; the amounts which the mastei' 
blinks should be paid as salvage for the services rendered ; an 
accurate list of the property saved, in cases where the ship is not 
saved ; an account of the proceeds of the sale of the said ship, cargo, 
or property, in cases where the same or any of them are sold at 
such port as aforesaid ; the number, capacities, and condition of the 
crew of the said ship at the time the said services were rendered ; 
any other circumstances he thinks relevant to the matters in ques- 
tion ; a statement of his willingness to execute the prescribed bond, 
to answer the demand in such amount as the said consular officer or 
vice-admiralty judge shall fix ; and upon such master or other person 
executing the bond, in the presence of the said consul or judge (who 
shall attest the same), and delivering the same to the salvor, the 
right of the salvor to detain or retain possession of the said ship, 
cargo, or property, or any of them, in respect of the said salvage 
claim, shall cease. If the ship, cargo, or property in respect of 
which the claim for salvage is made, is not owned by persons 
domiciled in H. M/s dominions, the right of the salvor to detain or 
retain possession thereof shall not cease unless the master or othev 
person in charge thereof procures, in addition to the said bond, such' 
security for the due performance of the conditions thereof, as the 
officer or judge considers sufficient for the purpose, and places the; 
same in the possession or custody of the officer or judge, or, if the' 
salvor so desires, in the possession or custody of the officer or judge> 
jointly with any other person whom the said salvor may aq^point foi* 
the purpose. 
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The consular officer or judge shall, at the earliest opportunity, 
tvansroit the statements and documents, and a notice of the sum he 
has fixed, to the High Court of Admiralty of England, or, if the said 
salvor and the said mascer or other person in charge agree that 
the said bond shall he adjudicated on by any vice- Admiralty Court, 
to such court. 

The bond binds the owners of the ship, freight, and cargo, and 
their heirs, executors, and administrators, for the salvage adjudged 
to be payable in respect of the said ship, freight, and cargo, respec- 
tively. 

The bond shall be adjudicated on and enforced by the High 
Court of Admiralty in England, or, if the said salvor and master or 
other person at the time of the execution of the said bond agree 
upon any vice-Admiralty Court, then by such vice-Admiralty 
Court. 

The High Court of Admiralty has power to enforce any bond 
given in pursuance of this Act in any vice- Admiralty Court in any 
part of H. M/s dominions ; and all courts in Scotland, Ireland, and 
the islands of Jersey, Guernsey, Aldemey, Sark, and Man, exer- 
cising Admiralty jurisdiction, shall, upon application, aid and assist 
the High Court of Admiralty in enforcing it. 

Any such salvor as aforesaid of any ship, cargo, or property, who 
may elect not to proceed under 16 & 17 Vict. c. 131, shall have 
no power to detain the said ship, cargo, or property, but may proceed 
otherwise for the enforcement of his salvage claim as if the Act had 
not been passed; and nothing in the Act abridges or affects the 
rights of salvors, except in the cases by it provided for. Voluntary 
agreements may be made, which shall have the same effect as the 
bonds above mentioned. 

These bonds, statements, agreements, and other documents, if 
made or executed out of the U. K., are exempt from stamp-duty. 



CHAPTER XX. 

tHE DISSOLUTION OF CONTRACTS FOR THE CARRIAGE OF GOODS IK 
MERCHANT SHIPS. 



Haying thus considered the several species of contract made for the 
carriage of goods in merchant ships, and the various duties arising 
therefrom, I proceed in the last place to the examination of the 
modes by which contracts of this nature may be dissolved. And 
these are either the voluntary act of the contracting parties, or some 
extrinsic matter happening after the making of the contract and 
before its completion. 
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It is a general rale, that whatever derives its force and validity Chap. XX. 
from the consent of parties^ may, hy the mutual consent of the same Qeneral 
parties^ he rendered null and invalid. There is indeed a technical rules, 
rule of the law of England, which requires the discharge of a person 
from a contract to he made hy an instrument of as high a nature as 
the original instrument of contract : and this rule is applicable to the 
contract of affi'eightmcnt hy charter-party under aecUj^ hut in case of 
a discharge by mutual consent, not expressed in this formal manner, 
the rule would at the utmost have no other effect than to render it 
necessary for the party to apply to a court of. equity. In all such 
cases, dmw^er, prudence requires that the deed should be cancelled 
and delivered up. But a merchant, who has laden goods, cannot 
insist upon having them relanded, and delivered to him without pay- 
ing the freight, that might become doe for the carriage of them, and 
indemnifying the master against the consequences of any bill of 
lading signed by him.^ Indeed a master, who has signed bills of 
lading, cannot with prudence deliver back the goods without having 
all the parts of the bill of lading delivered up to him ; for if any one 
part has been transmitted to a third person, such third person may 
have acquired an interest in the goods. Another general rule of law 
furnishes a dissolution of these contracts by matter extrinsic. If an 
agreement be made to do an act lawful at the time of such agree-, 
ment, but afterwards, and before the performance of the act, the 
performance be rendered unlawful by the government of the country, 
the agreement is absolutely dissolved. If, therefore, before the com- 
mencement of a voyage, war or hostilities should take plac^ between 
tlie state to which the ship or cargo belongs, and that to which they 
are destined, or commerce between them be wholly prohibited, the 
contract for conveyance is at an end,^ the merchant must unlade his 
goods, and the owners find another employment for their ship. And 
probably the same principles would apply to the same events hap-, 
pening after the commencement, and before the completion of the 
voyage, although a different rule is laid down in this case by the, 
French Ordinance (of 1681) as I have before observed.^ But if war 
or hostilities break out between the place to which the ship or cargo 
belongs, and any other nation to which they are not destined; 
although the performance of the contract is thereby rendered more 
liazardous, yet is not the contract itself dissolved, and each of the 
parties must submit to the extraordinary peril, unless they mutually 
agree to abandon the adventure. So, if the government of the 
country to which the ship and cargo belong, should prohibit the ex- 
portation of the ])articular commodities that compose the cargo, or 
by the terms of the contract are destined to compose it (as is some- 
times done by all states with regard to provisions in time of scarcity), 
in this case also it seems that the law of the country would give no 
damages to the owner against the merchant, who had been thus 

• See also as to a contract not under ^ 2 Kq. Ca, Ab. p. 98, Anon, 

gealy under the statute of frauds, and at " Code de Commerce^ art. 276. 

common law, dissolved or vXXj^veA before ^ Li v. 3, tit. 3; Fret. art. 15; aii4 

breach, Ooss r. Nugent, 2 B. & Ad. 58; see Code de. Commerce, art. 277. 
Stead V. Dawber, 10 A. & E. 57. 
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compelled by the law of the same country to abandon his engage- 
ment.^ On the other hand, if a merchant hire a ship to go to a 
foreign port, and covenant to furnish a lading there, a prohibition 
by tlie government of that country to export the intended articles, 
neither dissolves the contract, nor absolutely excuses a non-per- 
formance of it ;** for the laws of one nation do not give effect to 
the positive institutions of another inconsistent with its own ; and 
the different interests of nations sometimes render an act meritorious 
in one, which is prohibited by another in alliance with it, if the act 
be not contrary to the general law of nations, or to existing treaties ; 
and the common exception of the restraint of princes and rulers 
applies only to the case of the master.*' But in such a case it would 
be the duty of the master, upon his arrival at the port of lading, to 
obtain another cargo, if possible, from other persons, and not sul- 
lenly hoist sail and depart, in order to charge the merchant with the 
whole freight. And if, upon the 'ship's arrival, he is informed that 
the merchant is unable to furnish the lading, he cannot, by waiting 
the time appointed in the charter-party, charge the merchant with 
tlie demurrage.** 

But although contracts of this nature are dissolved by the break- 
ing out of war or hostilities in the manner before mentioned, of 
which no person can foresee the termination; yet they are not 
dissolved by an embargo^ or temporary restraint of their performance 
imposed by the government of the country in whose ports the vessel 
may happen to be, as a measure of political caution in time of war, 
or upon the expectation of it, either in the lading port, or in a place 
at which the ship may have touched in the course of her voyage.* 
In the case of an embargo, the French Ordinance (of 1681) ex- 
pressly authorised the merchant to unlade the goods at his own 
expense, if he thought fit, upon condition to relade them or indem- 
nify the master;^ and Valin^ and Pothier** declare it to be their 
opinion, that if the goods are of such a sort, that they will not keep 
during the period of the embargo, and cannot at its expiration be 
readily replaced by others of the like kind, the embargo will put an 
end to the contract. In such a case, whatever the rule of law may 
be, the interest of all parties will in general induce them to annul 
the contract upon reasonable terms. But in the case of an embargo 
imposed by the government of the country of which the merchant 



» See EvanB e. Hutton, 5 Sc. N. C. 
683. 

*> Said by the Court to have been so 
decided in Chancery, 2 Vera. 212; and 
see Dig. 19, 2, 61, I; Ord. of Rottep- 
daiii, art. 130, 131, 132; 2 Mag. 102, 
and Cleirac, note 4, on the 19th article 
of the laws of Oleron. And ruled in 
the case of Blight v. Page, Ouiidh. Sit. 
after M. T. 1801, before Lord Kenyon, 
Ch. J. cited 8 B. & P. 295; Barker tj. 
Jlodgson, 3 M. & S. 267, a case of pea- 
Htence held not a dissolution; see also 
Paradine v. Jane, Alleyn, 27; Evans «. 
Hutton, 5 Sc. N. C. 685, and cases 



cited. 

^ Blight V. Page ; and see also as to 
this point, Touteng v. Hubbard, 3 B. & 
P. 298. 

* Blight V. Page. 

« French Ordinance of 1681, liv. 3, 
tit. 1 ; des Charte-parties, art. 8; and see 
liv. 3, tit. 3; Fret. art. 16; Pothier, 
Charte-partie, num. 100; Code de Com- 
merce, art. 277. 

^ Liv. 3, tit.1; Chapte-partiei,art.9; 
Code de Commerce^ art. 278, 

« Tom. l,p. 628. 

^ Charte-partie, num. 102. 
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is a subject, in the nature of reprisals and partial hostility against the Ch. XXI. 
country to which the ship belongs, the mercliant may put an end to 
the contract, if the object of the voyage is likely to be defeated by 
the delay. 

It is illegal to attempt to enter a blockaded port, in violation of EflTect of a 
the blockade ; and after notification of it, the act of sailing thereto, Uockade, 
with the intention of violating the blockade, is also in itself illegal ; 
but the mere act of sailing to a port which is blockaded at the time 
the voyage is commenced, is no offence against the law of nations 
where there is no premeditated intention of breaking the blockade if 
it shall be found to continue in force when the ship arrives at the 
port.* Whether, therefore, the contract be void on the ground of 
illegality, depends on circumstances. 

Whether the exercise of the right of stoppage in transitu rescinds Stoppage in 
the contract or not, is a question that has been frequently raised, tranritm. 
but never decided. The better opinion seems to be that it does 
not. 



OP THE WAGES OF MERCHANT SEAMEN. 
CHAPTER XXI. 

OF THB HIRINO OF SEAMEN. 

Sbakbn employed in merchant ships are usually hired at a certain 
sum, either by die month, or for the voyage. In the former case, the 
amount of the payment, to be earned by them, depends upon the 
length of the voyage ; in the latter, it is fixed invariably without any 
regard to the duration of the voyage. In the fishing trade, parti- 
cularly the whale-fishery, and in private ships of war, the seamen 
usually serve under an engagement to receive a certain portion of 
the profits of the adventure. Such an engagement is rather in the 
nature of a partnership than of a contract of hiring and service, and 
the objects of it do not properly fall under my consideration. An 
engagement to receive a certain part of the freight, to be earned by 
a merchant ship, which seems formerly to have been not unfrequent, 
is at present seldom, if ever, made. This last part, therefore, of the 
present treatise, will be employed in the consideration of* contracts 
made for the employment of seamen by the month or for the voyage; 
of the earning and payment of wages in pursuance of such contracts : 
of the loss and forfeiture of wages : and of the modes of enforcing 
payment by the aid of courts of justice. Each of these topics will 
form the subject of a distinct chapter. 

» Medeirs v. Hill, 8 Bing. 231; Neptunus, 2 Rob. 110; theShepherdest, 
Nay lor v, Taylor, 9 B. & C. 719 ; the 5 Rob. 264. 

s2 
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Abbott on First, as to the hiring of seamen. In order to prevent the mis- 
Shippinff, chiefs, that frequently arose from the want of proper proof of the 
Hiring of precise terms upon which seamen engaged to perform their service 
Seamen. in merchant ships, the Legislature has, from time to time, inter- 
fered; and, lastly, hy the 13 and 14 Vict. c. 93, ss. 46 — 55^^ it is 
enacted " that every master of a ship shall, on carrying any sea- 
man to sea as one of his crew, enter into an agreement with him in 
the manner herein-after mentioned ; and every such agreement shall 
he in a form to be sanctioned and issued by the Board of Trade^ and 
shall he dated at the time of the first signature tliereof, and shall be 
signed hy the master hefore any seaman signs the same, and shall 
contain the following particulars as terms thereof: — 1. The nature, 
and, as far as practicable, the length of the voyage or engagement on 
which the. ship is to be employed: 2. The time at which each 
Agreement, seaman is to be on board or to begin work : 3. The capacity in 
contents of, which each seaman is to serve : 4. The amount of wages which 
each seaman is to receive : 5. A scale of the provisions which are 
to be furnished to each seaman : 6. Any regulations as to conduct 
on board, and as to fines, short allowance of provisions, or other 
lawful punishments for misconduct, which have been sanctioned hy 
the Board of Trade as regulations jiroper to be adopted, and 
which the parties agree to adopt : and shall be so framed as to 
admit of stipulations, to be adopted at the will of the master and 
seaman in each case, as to advance and allotment of wages ; and 
may contain any other stipulations which are not contrary to law. 
That with respect to foreign-going ships^ every agreement (except 
in the special cases of agreements made out of the United King- 
dom and of agreements with substitutes herein-after mentioned) 
shall be signed by each seaman in the presence of a shipping 
master ; and such shipping master shall cause the agreement to be 
read over and explained to each seaman, or otherwise ascertain 
that each seaman understands the same, before he signs it, and 
shall attest each signature ; and when the; crew is first engaged the 
agreement shall be signed in duplicate ; and one part shall be re- 
tained by the shipping master, and the other part shall contain a 
special place or form for the descriptions and signatures of substi- 
tutes or persons engaged subsequently to the first departure of the 
ship, and shall be delivered to the master ; and in the special cases 
of seamen engaged out of the United Kingdom, and of sub- 
stitutes engaged in the place of seamen who have duly signed the 
agreement, and whose services are lost within twenty-four homrs of 
the ship's putting to sea, by death, desertion, or other unforeseen 
cause, the engagement may, when practicable, be made before some 
official shipping master duly appointed either in the U. K., or in 
H. M/s dominions abroad for the purpose of shipping seamen, and 
in the manner herein-before specified for ordinary cases happening 
in the U. K. ; and in such special cases whenever the engagement is 
not so made, the master shall, before the ship puts to sea, if practi- 
cable, and if not, as soon afterwards as possible, cause the agreement 
to be read over and explained to the seamen, either before some 

» Partly amended by the 14 & IS Vict. c. 96, and 16 & 17 Vict. c. 131. 
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consular officer, or before some officer of customs, or on board tbe Ch. XXI. 
ship ; and tbe seamen shall thereupon sign the same in the pre- 
sence of such officer, or of some other witness, who shall attest his 
signature ; provided, that nothing in the act contained shall dispense 
with the sanction for shipping seamen at foreign ports required by 
the General Merchant Seamen's Act.* That with respect to 
home trade shipSy crews or single seamen may, if the master 
thinks fit, be engaged or discharged before a shipping master in the 
manner herein-before directed with respect to foreign-going ships ; 
and in every case in which the engagement is not so made, the 
master shall, before the ship puts to sea, if practicable, and if not. Read over, 
as*soon afterwards as possible, cause the agreement to be read over signed, &c. 
and explained to each seaman, and the seaman shall thereupon 
sign the same in the presence of a witness, who shall attest his 
signature.*^ That every erasure, interlineation, or alteration, in any 
such agreement as aforesaid (except additions so made as herein- 
before directed for shipping substitutes or persons engaged subse- 
quently to the first departure of the ship) shall be wholly inopera- 
tive, unless proved to have been made with the consent of ail the 
persons interested by the written attestation (if made in H. M/s 
dominions) of some shipping master, justice, officer of the customs, 
or other public functionary, or (if made out of H. M/s dominions) 
of. a consular officer, or, where there is no consular officer, of 
two respectable British merchants.^ That in respect of foreign- 
going ships the master shall, before quitting the first port of depar- 
ture, produce and show to the collector or comptroller of customs 
the agreement so signed and attested as aforesaid, and no officer of 
customs shall clear any such ship outwards or permit any such 
ship to proceed to sea \iathout suqh production ; and the master 
shall also, within forty-eight hours after the ship's arrival at her 
final port of destination in the U. K., or upon the discharge of the 
crew, whichever first happens, deliver such agreement to the shipping 
master, or, if there is no shipping master, to the collector or comp- 
troller of customs; and the shipping master or officer of customs 
shall thereupon give to the master a certificate of such delivery ; and 
no officer of customs shall clear inwards any foreign-going ship 
without the production of such certificate ; and in every case in 
which any such ship is delayed for want of the production of 
any agreement or certificate of the delivery thereof, the tide-waiters 
left on board shall be maintained at the expense of the master or 
owner until the same is produced, and clearance may be delayed till 
such expense is satisfied.^ That in the case of home trade ships, Duration of. 
no agreement shall extend beyond the next following thirtieth day 
of June or thirty-first day of December, or the first arrival of the 
ship at her final pore of destination in the United Kingdom after 
such date ; and the owner or master of every such ship shall, 
within twenty-one days after the thirtieth day of June and the thirty- 
first day of December in every year, transmit or deliver to some 
shipping roaster or officer of customs in the United Kingdom 

« 8. 47. *» •. 48. « 8. 49. ■ *> 8. 50, 
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Jbbatt (Ml every agreement made within the six calendar months next pre- 
Shipping, ceding such days respectively ; and the shipping master or officer of 
customs shall thereupon give to tlie master or owner a certificate of 
such transmission or delivery ; and no officer of customs shall give to 
the master or owner of any such ship as aforesaid a transire or any 
other customs document necessary for the conduct thereof without 
the production of such certificate.* That any seaman may hring 
Evidence, forward evidence to prove the contents of any agreement or other- 
wise to support his case without producing or giving notice to pro- 
duce the agreement or any copy thereof.^ That no seaman shall 
by reason of any agreement forfeit his lien upon the ship, or be 
deprived of any remedy for the recovery of bis wages to which *he 
would otherwise have been entitled ; and every stipulation which is 
inconsistent with any provision of this act or of any other act relating 
to merchant seamen, and every stipulation by which any seaman 
Lien on ship consents to abandon his right to wages in the case of the loss of the 
not forfeited gjjjp^ q^ ^ abandon any right which he may have or obtain in the 
^ *^ nature of salvage, shall be wholly inoperative.^ That the master 

shall, at the commencement of every voyage or engagement, cause a 
legible copy of the agreement (omitting the signatures) to be placed 
on board in such a manner as to be accessible to the crew.^ That if 
in any case any seaman is carried to sea without entering into any 
agreement in the form and manner and at the place and time hereby 
in such case required, or if any agreement or such copy thereof as 
aforesaid is not delivered or transmitted to a shipping master or 
officer of customs at the time and in the manner hereby directed, 
the master in the case of a foreign-going ship, and the master or 
owner in the case of a home trade ship, shall for each of such 
offences be liable to a penalty not exceeding five pounds; and if a 
copy of the agreement is not placed on board in the manner herein- 
before directed, the master shall for such offence be liable to a 
penalty not exceeding five pounds ; and every person who fraudu- 
lently alters or procures to be altei*ed, or assists in altering, or makes 
or procures to be made, or assists in making, any false entry in, or 
delivers or procures to be delivered or assists in delivering a false 
copy of, any agreement, for each such oflTence shall either be deemed 
guilty of a misdemeanour, or shall be liable summarily to a penalty 
not exceeding fifty pounds, or to imprisonment not exceeding three 
months, with or without hard labour, as the justice or court hear- 
ing the case may think fit.* In the case of foreign-going ships 
making voyages averaging less than six months in duration, agree- 
ments with the crew may be made to extend over two or more 
voyages in the manner and subject to the conditions herein-after 
mentioned; (that is to say,) no such agreement shall extend beyond 
the next following thirtieth of June or thirty-first of December, or 
the first arrival of the ship at her port of destination in tlie United 
Kingdom after such date ; and every person entering into such 
agreement, whether engaged upon the first commencement thereof 
or otherwise, (except seamen engaged out of the United Kingdom 

• 8. 51. * s. 52. ^ 8. 53. «« 8. 54. • t. 55. 
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and such substitutes as herein-after mentioned,) shall enter into and Ch. XXI. 
sign the same in the manner required by the said Mercantile Marine 
Act, 1850, in the case of foreign-going ships; and every person 
engaged thereunder, if discharged in the United Kingdom, shall be 
discharged in the manner required by the said act for the discharge 
of s^men belonging to foreign-going ships ; and seamen engaged 
out of the United Kingdom, and substitutes engaged in the place of 
seamen who have duly signed this agreement, and whose services 
are lost within twenty-four hours before the ship puts to sea, by 
death, desertion, or other unforeseen cause, may be engaged in the 
manner provided for such cases by the forty-seventh section of the 
said Mercantile Marine Act, 1850.*^ The master of every foreign- 
going ship for which such a running agreement as aforesaid is made, 
shall, upon every return to any port in the United Kingdom before 
the final termination of the agreement, discharge or engage before Running 
the shipping master there any seaman whom he is required by law agreementt. 
so to discharge and engage, and shall indorse on the agreement a 
statement (as the case may be), either that no such discharges or 
engagements have been made or are intended to be made before the 
ship again leaves port, or that all such discharges or engagements 
have been duly made as herein-bcfore required ; and any master who 
wilfully makes a false statement in such indorsement shall be liable 
to a penalty not exceeding twenty pounds ; and the shipping master 
shall also sign an indorsement on the agreement to the effect that the 
provisions of this act relating to such agreement have been com- 
plied with, and shall redeliver the agreement so indorsed to the 
master, when signed and attested. In cases in which such running 
agreements are made, the duplicate agreement retained by the ship- 
ping master upon the first engagement of the crew shall either he 
returned to the registrar of seamen immediately, or be kept by the ' 
shipping master until the expiration of the agreement, as the Board 
of Trade may direct. For the purpose of determining the fees to be 
paid upon the engagement and discharge of seamen belonging to 
such sliips aforesaid, the crews shall be considered to be engaged 
when the agreement is first signed, and to be discharged when the 
agreement finally terminates, and all intermediate engagements and 
discharges shall be considered to be engagements and discharges of 
single seamen : provided that nothing therein contained shall affect 
the power of reducing fees which the Board of Trade possesses 
under the said Mercantile Marine Act, 1850. Except as therein- 
before provided, all enactments relating to agreements or to dis- 
charges which are contained in the said Act shall apply to agreements 
and discharges effected in the manner herein-before mentioned." 

This statute, be it observed, does not make a verbal agreement for Verbal 
wages absolutely void. It only imposes penalties on masters for agie^nent. 
taking seamen out without such a written agreement. 

By the 16 and 17 Vict. c. 131, s. 39, a contract may be made with Natives of 
Lascars, or natives of India, binding them to proceed to any port in India. 
the Australian colonies either as seamen, or as passengers, and there to 

» 14 & 15 Vict. c. 96, ». 9. 
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'Abbott d« engage themselves as seamen in any ship bound to the U. K., or to 
Shipping, ^^^y qi\^qy part of H. M/s dominions ; provided such conhnct be in 
such form, contain such provisoes, be executed in such manner, and 
under such conditions, for securing their return to their own country, 
and for other purposes, as the Governor-general, or Governor of 
the Presidency, may direct. If certified by the proper officer of the 
colony that it is a proper agreement, the Lascar must enter into 
it, and serve as one of the crew. If he refuse, he is liable to aH 
the consequences, and may be dealt with, in all respects, in the 
same manner as if he had voluntarily entered into it. 
Seaman. The word seaman, as here used, include every person employed 

or engaged to serve in any capacity on board, 'except the master, and 
apprentices duly indentured aud registered. The master's contract 
can only be made with the owners, and is not required to be in writing. 
A seaman, who has engaged to sei^e on board a ship, is bound to 
exert himself to the utmost in the service of the ship; and there- 
fore a promise made by the master tcken a skip was in distress, to 
pay an extra sum to a mariner as an inducement to extraordiniu'y 
exertion on his part, was, at a trial before the late Ld. Kenyon, 
esteemed to be wholly void.* So, where two of the crew deserted 
in the course of a voyage, and the master having in vain attempted 
to supply their places at C, entered into an agreement with the rest 
of the crew at that place, to divide among them the wages of the 
deserters, if he should not be able to procure two other men at 6., 
which, in fact, he could not do, Ld. Ellenborough decided that the 
engagement was wholly void. It was attempted to distinguish this 
case from the foregoing, by suggesting that the agreement was made 
Promise of on shore, when the master could not be supposed to be under any 
extra wa^ restraint or apprehension, and not at sea in a moment of peril like 
w «« ^«. ^^^ former case : an obvious answer to this suggestion would be, 
that if the master had not been apprehensive of further desertion, he 
would not have made such a promise ; but the Ch. Just., in his own 
manly and dignified manner, decided the case upon the general 
ground. " There was," said his Lordship, " no consideration for 
the ulterior pay promised to the mariners, who remained with the 
ship ; before they sailed from L., they had undertaken to do all they 
could under all the emergencies of the voyage; they had sold all their 
services till the voyage should be completed." " The desertion of 
a part of the crew is to be considered an emergency of the voyage as 
much as their death, and those, who remain, are bound by the 
terms of their original contract to exert themselves to the utmost to 
bring the ship in safety to her destined port." ^ 



when void. 



» Harris v. Watson, Peake N. P. 72. 

^ Stilk V. Mjrick, 2 Camp. 317; see 

also Thompson v. Havelock, 1 Camp. 



527; England v. Davidson, 3 P. & D. 
5.94; Clutterbuck r. Coffin, 4 Sc. N. C 
509. 



265 



CHAPTER XXII. Ch. XXII. 

OP THE EARNING 'AND PAYMENT OP WAGES. 

[ PROPOSE in the present chapter to consider, Ist, the cases in which 
:lie whole wages agreed to he given to seamen are to he paid ; 
^udly, the cases in which a part only is to he paid; and, lastly, the 
:inie at which the payment is to he made. All that is said in this 
wid the following chapter respecting seamen, is to he understood of 
EiU the officer B in the ship, except the master, and of him also, if the 
subject is not inapplicahle to his situation and character ; in short, I 
now write of every person employed or engaged to serve in any 
capacity on board, except the master, and apprentices duly in- 
dentured and registered. 

First, it is ohvious, that a seaman, who has faithfully performed When tbe 
bis services on board a ship during the whole period of the intended whole wageg 
voyage, is entitled to receive the whole of the stipulated reward, if *" payable. 
no disaster has rendered his service useless or unproductive to his 
employer. And as a seaman is exposed to the hazard of losing the 
reward of his faithful service during a considerable period in certain 
ca.ses, so, on the other hand, the law gives him his whole wages, 
even when he has been unable to render his service, if his inability 
has proceeded from any hurt received in the performance of his 
duty, or from natural sickness happening to him in the course of the 
voyage.* And if a master, in violation of his contract, discharges a 
seaman from the ship during a voyage,** the seaman will he entitled 
to his full wages up to the prosperous determination of the voyage, 
deducting, if the case require it, such sum as he may in the mean 
time have earned in another vessel. So, if a seaman be discharged When voy- 
after signing the ship's articles, but before the commencement of the "g« ******* 
voyage, he is entitled to proceed in the Admiralty Court in a suit ^®^®^' 
for wages, the voyage for which he was engaged having been per- 
formed. If the voyage be altered or abandoned, his remedy seems 
hy action at law for special damages.*^ 

"The Mercantile Marine Act^ 1850 (13 and 14 Vict. c. 93), con- 
tains some important provisions, over and above those already 
given,^ relating to this matter. It enacts " that a seaman's rights to 
wages and provisions shall be taken to commence either at the time 
at which he commences work or at the time specified in the agree- 
ment for his commencement of work or presence on board, which- 
ever first happens : provided, that this enactment shall not prejudice 

* Laws of Oleron, art. 6 & 7; of Hanijeatic Ord. of 1614, tit 3, art. 7; 

Wisbuy, art. 19; of the Hanse-towns, Code de Commerce, art. 252. 

art. 39 & 45; same, of the year 1614, "" The Blake 1 Wm. Rob. 75; the 

tit. 14, art. 1 ; French Ord. liv. 3, tit. 4; C. of London, lb. 88; and see 13 & 14 

art. 11, Code de Commerce^ art. 262; Vict. c. 93, s 67; Wells «. Osmond, 2 

Chandler v. Grieves, 2 H. Bl. 606, n. o. Ld. Raym. 1044,;)o#/. 

b The Exeter, 2 Rob. A. R. 261 ; the ^ Ante, p. 262, pout. 266. 
Beaver, 3 lb. 92; Roccus, Not. 43; 
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the infliction of any lawful punishment, forfeiture, or fine; nor shall 
any seaman be entitled to wages for any period during which he 
refuses or neglects to work when required, whether before or after 
the time fixed by the agreement for his beginning work.* That 
any seaman who has signed an agreement, and who is discharged 
before the commencement of the voyage, or before one month's 
wages are earned, without fault on his part justifying such discharge, 
and without his consent, shall be entitled to receive from the master 
or owner, in addition to any wages he may have earned, due com- 
pensation for the damage thereby caused to him not exceeding one 
month's wages, and may, on adducing such evidence as the justice 
hearino: the case may deem satisfactory of his having been so im- 
properly discharged as aforesaid, recover such compensation as if it 
were wages duly earned.'* That so much of the Seaman's Pro- 
tection Act as relates to advance of wages and advance notes shall 
be repealed from the time when those parts of this act which relate 
to tlie same particulars come into operation, except as to advances 
made and advance notes given before that time. That no advance 
note shall be made except in forms sanctioned by the Board of 
Trade, which are to contain blanks for the number of days within 
which the notes are to be payable and such other blanks as may 
be necessary; and no such form shall be altered except by duly 
filling up the blanks therein; and no advance of wages shall be 
made or advance note given to any person but the seaman him- 
self; and no advance of wages shall be made or advance note given 
unless the agreement contains a stipulation for the same and an accu- 
rate statement of the amount thereof ; and no advance note shall be 
given to any seaman who signs the agreement before a shipping 
master, except in the presence of such shipping master, or, except 
in the case of a substitute, until four hours after the agreement has 
been so signed. That if any advance of wages is made or any 
advance note given to any seaman in any such manner as to coo- 
stitute a breach of any of the above provisions, the wages of such 
seaman shall be recoverable by liim as if no such advance had 
been made or promised ; and in the case of any advance note so 
given, no person shall be sued thereon unless he was a party to such 
breach. That whenever any advance note is discounted* for any 
seaman, such seaman shall sign or set his mark to a receipt en- 
dorsed on the note, stating the sum actually paid or accounted for 
to him by the person discounting the same ; and such person may, 
after the expiration of ten days from the final departure of the 
ship from her last port of departure in the United Kingdom sue 
for and recover the amount promised by the note, with costs, either 
from the owner or from any agent who has drawn or authorised the 
drawing of such note, either in the county court or in the summary 
manner in which seamen are by the General Merchant Seamen's 
Act enabled to sue for and recover wages not exceeding twenty 
pounds ; and in any such proceeding it shall be suflicient for such 
person to prove that the note was given by the owner or by the 



" ». 56. 
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master or some other authorised agent, and that the same was dis- Ch. XXIL 
counted to and receipted by the seaman ; and the seaman shall be 
presumed to have gone to sea with the ship, and to have duly earned 
or to be duly earning his wages, unless the contrary is proved, either 
by the production of his register-ticket, or by the official statement 
of the change in the crew caused by his absence made and signed by 
the master as hereinafter required, or in some other manner. That Allotment 
all stipulations for the allotment of any part of the wages of a sea- of wages. 
man during his absence shall be inserted in the agreement, and 
shall state the amounts and times of the payments to be made ; and 
all allotment notes shall be in forms sanctioned by the Board of 
Trade. That no seaman who is engaged for a voyage or engage- 
ment which is to terminate in the United Kingrlom shall be en- 
titled to sue abroad for wages in any court or before any justice, 
unless he i& discharged in the manner required by the General 
Merchant Seamen's Act, and with the written consent of the master, 
or proves such ill-usage on the part of the master, or by his autho- 
rity, as to warrant reasonable apprehension of danger to the life of 
such seaman by remaining on board ; but if any seaman on his 
return to the United Kingdom proves that the master or owner 
has been guilty of any conduct or default which, but for this enact- 
ment, would have entitled the seaman to sue for wages before the Compenta- 
termination of the voyage or engagement, he shall be entitled to tion when 
recover, in addition to his wages, such compensation, not exceeding ™"»*®' . 
twenty pounds, as the court or justice hearing the case may think f^^jj^ on*" 
reasonable.^ That, except in cases in which seamen expressly his return, 
require to be paid without waiting for an account, every master 
shall, not less than twenty-four hours before paying off or dis- 
charging any seaman deliver to him, or, if the seaman is to be dis- 
charged before a shipping master, to such shipping master, a full 
account, in form sanctioned by the Board, of his wages, and of all 
deductions to be made therefrom on any account whatever ; and no 
such deduction (except in the cases above excepted, and also except 
in respect of any matter happening after such delivery) shall be 
allowed unless a statement thereof is so made and delivered.'* That 
in the case of foreign-going ships all seamen discharged in the 
United Kingdom shall be discharged and receive their wages in 
the presence of a shipping master duly appointed hereunder.*' That DischRrge, 
the shipping master shall hear and decide any question whatever *«•> before 
between a master or owner and any of his crew which both parties *'"PP*"8 
agree in writing to submit to him ; and every decision so made by 
him shall be binding on both parties; and shall in any legal pro- 
ceeding which may be taken in the matter before any court or 
justice, be deemed to be conclusive as to the rights of the parties ; 
and such written submission, though unstamped, signed by the 
parties, with an unstamped certificate of the decision signed by the 
shipping master, shall be sufficient evidence that the same has been 
duly made. That upon the completion before a shipping master of 

* 8. 94. ^ B, 95. « «. 96. 
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JbbaUoH any discharge and settlement, the master or owner and each sea- 
Shippmg, ^^^ ^dXX respectively, in the presence of the shipping master, sign a 
mutual release of all claims in respect of the past voyage or engage- 
ment, in a form to he sanctioned hy the Board of Trade, and the 
shipping roaster shall also sign and attest it, and shall retain aud 
transmit it as herein-hefore directed ; and sucl^ release so signed and 
attested shall operate as a mutual discharge and settlement of all 
demands between the parties thereto in respect of the past voyage 
or engagement; aud a copy of such release, certified under the 
hand of such shipping master to be a true copy, shall be given by 
him to any person who may be a party thereto, and may require the 
same; and such copy shall be receivable in evidence upon any 
future question touching such claims as aforesaid, and shall have all 
the effect of the original of which it purports to be a copy ; and in 
cases in which discbarge and settlement before a shipping master is 
required, no pa3nnent, recei})t, settlement, or discharge otherwise 
made shall operate or be admitted as evidence of the release or 
satisfaction of any claim ; and upon any pa3rment being made by a 
master before a shipping master, the shipping master shall, if re- 
quired, sign and give to such master a statement of the whole 
amount so paid ; aud such statement shall, as between the master and 
his employer, be received as evidence that he has made the pay- 
ments therein mentioned. That every master shall, upon any dis- 
charge being effected before a shipping master, make and sign in 
duplicate, in a form sanctioned by the Board of Trade, a report of 
the conduct, character, and qualifications of the persons discharged, 
or may state, in a column to be left for that purpose in the said fopn, 
that he declines to give any opinion thereupon ; and the shipping 
master shall retain one copy, and shall transmit the other to the 
registrar of seamen, or to such other person as the Board may direct, 
to be recorded, and shall, if desired so to do by any seaman, give 
to him or endorse on his certificate of discharge a copy of so much 
of such report as concerns him. That any shipping master may, in 
any proceeding relating to the wages, claims, or discharge of any 
seaman hereby directed to be carried on before him, call upon 
the owner or his agent, or upon the master or any mate or other 
member of the crew, to produce any log-books, papers, or other 
documents in their respective possession or power relating to any 
matter in question in such proceeding, and may call before him and 
examine any of such persons, being then at or near the place, on any 
such matter. That any master or owner who, in any case in which 
discharge or settlement for wages are hereby directed to be made 
before a shipping master, discharges any seaman or settles with 
him for his wages otherwise than as herein-before directed, shall for 
each offence be liable to a penalty not exceeding ten pounds ; and 
any master who fails to deliver such account as herein-before re- 
quired at the time and in the manner herein-before directed, shall for 
each offence be liable to a penalty not exceeding five pounds; and 
every owner, agent, master, mate, or other member of the crew, 
who, when called upon by the shipping master, does not produce any 
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such paper or document as herein-before in that behalf mentioned, Ch. XXII, 
if in his possession or power, or does not appear and ^ive evidence, 
and does not show some reasonable excuse for such default, shall for 
each offence be hable to a penalty not exceeding five pounds ; and 
every person who makes or procures to be made or assists in making 
any false certificate or report of the service, qualifications, conduct, 
or character of any seaman, knowing the same to be false, or who 
fraudulently forges or alters, or procures to be forged or altered, or 
assists in forging or altering, any such certificate or report, or wlio 
fraudulently makes use of any certificate or report which is forged 
or altered or does not belong to him, for each offence shall either be 
deenaed guilty of a misdemeanour, or shall be liable summarily to a 
penalty not exceeding fifty pounds, or to imprisonment not exceeding 
three months, with or without hard labour, as the justice or court 
hearing the case may think fit." 

2ndTy, It was determined * before the passing of any of the statutes Entnr into 
for regulating the service of seamen in merchant ships, that a sea- ^^^ ^ ^* 
man, who was impressed from such a ship into the royal service, 
was entitled to receive a proportion of his wages, up to the time of 
impressing, the ship having afterwards aiTived in safety at her port 
of discharge. And the 7 and 8 Vict. c. 112, s. 50, expressly pro- 
i^ides, that a seaman belonging to any merchant ship, who enters 
into the service of H. M. on board any of H. M/s ships, shall not for 
such entry incur any penalty or forfeiture,** nor shall such entry be 
deemed a desertion: any clause to the contrary inserted in the 
agreement is void. 

If a seaman falls sick and dies during the voyage, the laws of Death of 
Oleron,*^ of Wisby,** and of the Hanse Town?,* direct that his wages Seamen, 
shall be paid to his heirs, in general words, without distinction as to 
the terms upon which he was hired ; and it is not clear whether the 
payment thus directed, is to be understood of a sum proportionate to 
the time of his service, or of the whole sum that would have been 
earned if he had Hved to the end of the voyage. The French Ordinance^ 
(of 1681), distinguishes between the case of a hiring by the month, and 
a hiring for the voyage ; and, in the first case, directs the payment 
of wages up to the day of the death of the seaman ; in the last case, 
it directs the payment of half the stipulated sum, if a seaman dies on 
the voyage outward, and the whole, if he dies on the voyage home- 
ward. A similar ride had been laid down in the case of a hiring by 
the voyage, in the Ordinance of the Emperor Charles V.,*^ which 
regulated the commerce of the Low Countries; and Cleirac and 
Valin ^ say, that the same rule was established by the Consolato del 
Mare. There is no general decision on this subject in our law- 

* Wiggins©. Ingleton, 2 Ld. Raym. « Art. 45. 

2211. ^ Liv. 3, tit. 4 ; Loyers des Matelots, 

*> Jnte^ p. 144. The proportionate art. 13 & 14; Code de Commerce^ art. 

amount of wages is in this case regulated 265. 

by 16 & 17 Vict. c. 131,8. 35. * Cleirac on the 7th article of the 

<= Art. 7. hiws of Oleron. 

<* Art. 19. ^ On the French Ordinance, ttW *w;>m. 
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Abbott on books;* but in tbe case^ which I am about to quote, it seems to 
Skipping, \i2kve been admitted, that the representatives of a seaman hired by 
the month, would be entitled to a proportion of wages to the time of 
his death. The facts of the case itself were very particular, and the 
decision turned upon them. Before the passing of the statute^ 
which hmited the wages to be given to persons for navigating a ship 
back from the West Indies to this country, one Cutter was hired as 
second mate on a voyage from Jamaica to Liverpool ; and at J., the 
master subscribed and delivered to him the following note : — " Ten 
days after the ship G. P., myself master, arrives at L., I promise to 
pay to Mr. T. Cutter, the sum of 30 guineas, provided he proceeds, 
continues, and does his duty as second mate in the said ship, from 
hence to the port of L, Kingston, July 31, 1793." The ship 
sailed from Kingston on the 2nd of Aug., and arrived at L. on the 
9th of Oct. Cutter went on board the 31st of July, sailed in the 
ship, and proceeded, continued, and did his duty as second mate 
until his death, which happened on the 20th of Sept. It was 
proved that the wages usually paid to a second mate of a ship on 
such a voyage, if hired by the month, out and home, were 4/. per 
month : that when seamen were shipped by the run from J. to Eng- 
land, a grosis sum was usually given ; and that the usual length of a 
voyage from Jamaica to L., was about eight weeks. The executrix 
of C. brought an action against the master, and it was contended on 
her behalf, that she ought to recover a proportion of the wages for 
that part of the voyage that he lived, and served on board the ship. 
The Court of K. B., before which this question was brought for 
decision, directed inquiry to be made as to the usage among mer- 
chants, &c., in cases of this kind; but no satisfactory information 
being obtained as to the usage, although such notes had been often 
given, the court, upon consideration of the particular terms of the 
note, and of the great excess of the sum to be paid to C, if he had 
performed the whole voyage according to those terms, above the 
usual rate of wages upon a monthly hiring, decided that nothing was 
payable for the partial service : declaring at the same time, that, if 
the plain tiif could have proved a usa^ to pay a proportional sum 
in simUar cases, their decision should have been confoimable to the 
usage. 
Freight the The payment of wages is generallp dependent upon the payment 

mother of ^f freight ; if the ship has earned its freight, the seamen, who have 
wages. 

* Nor does the 6 & 6 Wm. 4, c. 19, produce them in any court of justice, in 

settle the question. It seems to applj support of his claims, it seems to follow, 

only to wages due. Again, the 8Mp*9 that his executor might recoyer a 9tfafi/fMi 

articles would probably receive the meruit^ for a proportionate part of the 

same construction as the contract in voyage. Note: The 4 & 5 Wm. 4, 

Cutter V. Powell, 2 Smith's L. C. 1, and c. 52, s. 30, relates to seamen dying on 

Jesse V. Roy, I C. M. & R. 316, if it board ; the 7 & 8 Vict. c. 112, s. 81, to 

were not for the 13 & 14 Vict c. 93, s. seamen dying abroad, elsewhere tJkin on 

53. But as that declares that a seaman's board. 

rights and remedies are not to be in any *> Cutter v, Powell, 6 T. R. 320; 2 

way aifected by the aHides; and as it Smith's, L. C. 1. 

declares also that he is not obliged to ^ 37 Geo. 3, c. 73, s. 3. 
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served on board the ship, have in like manner earned their wages.* Ch. XXIT. 
And as, in general, if a ship destined on a voyage out and home has 
delivered her outward-bound cargo but perishes in the homeward 
voyage, the freight for the outward voyage is due,** so, in the same 
case,*^ the seamen are entitled to receive their wages for the time 
employed in the outward voyage and the unloading of the cargo.*' 
And if a ship sails to several places, wages are payable to the time 
of the delivery of the last cargo. Upon the same principle, where 
money had been advanced to the owners in part of the freight out- 
ward, and the ship perished before her arrival at the port of de- 
livery, it was held® that the seamen were entitled to wages in 
proportion to the money advanced. If a charter-party be so framed When 
as to exclude the owners from demanding freight for the carriage of owners are 
the outward-bound cargo, unless the ship brings back her home- "®*. *?*{^®* 
ward-bound cargo in safety, such a special .agreement, whereby the ** **^ 
owners consent to relinquish a benefit, to which they are entitled by 
the general principles of law, does not affect the seamen, or deprive 
them of their general right.^ 

If, after the hiring of seamen, the owners of a ship do not think 
proper to send her on the intended voyage, the seamen are to be 
paid for the time during which they may have been employed on 
board the ship.s And if they sustain any special damage by the 
breaking off the contract, it seems reasonable also that they should 
recover such damage by an action upon the agreement.** The Effect of 
French Ordinance (of 1681) also directs* the payment of wages forembai^go, 
the time employed in equipping the ship in two other cases, which I &«• 
do not find mentioned in the more ancient sea-laws ; these are, the 
prohibition of commerce by the government of the country to which 
the ship belongs, with the country to which it is destined (which 
most always take place if a war happens between the two coun- 
tries), and an embargo imposed in the lading port. The latter case 
does not dissolve the contract between the owners and the merchant 
by the law either of France or England, as I have already mentioned;*^ 
yet it may be reasonable on such an occasion to discharge the 
greater part of the mariners, who may readily find in other ships an 
employment equally beneficial to themselves, and are therefore not 
likely to sustain or recover ispecial damage to any considerable 
amount by the non-performance of the contract made with 
them. 

In the case of shipwreck, it is the duty of the seamen to exert Shipwreck, 
tiiemselves to the utmost to save as much as possible of the vessel 
and cargo. If the cargo is saved, and a proportion of the freight 
paid by the merchant in respect thereof, the seamen are also entitled 

».^«fe, p. 223. 102; Edwards r. Child, 2 Vern. 727. 

b lb. « Wells t?. Osmond, 2 Ld. Raym. 

« Anonymoas, 1 Ld. Raym. 639, 739; 1044; see ante, pp. 265, 266. 

12 Mod. 408; Ord. of Rotterdam, art. ^ lb. 

214; 2 Magens, 113. » Liv. 3, tit. 4^ Loyers des Mafceloti^ 

^ See Armstrong v. Smith, 1 B. & P. art. 4 and 5 ; Code de Comvneroe, art. 

2P9. 254, 255. 

e Anon. 2 Show, 283. ^ ^„/^^ pp, 33^ 257. 

f Buck V. Rawlinson, 1 Bro. P. C. 
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AfAoU on to a proportion of tlieir wages, and this is expressly directed by the 
Shipping. French Ordinance (of 1681).* So, although no freight be earned, 
they are entitled upon the parts saved, as far as they will go, in 
satisfaction of their wages already earned.^ 

As to the period within which wages are to be made, the 7 and 
8 Vict. c. 112, enacts "that the master or owner of every ship 
shall and is hereby required to pay every seaman his wages within 
Time of the respective periods following; (that is to say,) if the ship shall be 
payment employed in coasting, the wages shall be paid within two days after 
the termination of the agreement, or at the tinie when aity suck 
seaman shall be discharged, whichever shall first happen ; and if the 
ship shall be employed otherwise than coasting, then the wages 
shall be paid at the latest within three days after the cargo shall 
have been delivered, or within seven days after the seaman's dis- 
charge, whichever shall first happen ; and in all cases the seaman 
shall, at the time of his discharge, be entitled to be paid, on 
account, a sum equal to one fourth part of the balance due to him; 
and in case the master or owner shall neglect or refuse to make 
payment in manner aforesaid, he shall for every such neglect or 
refusal forfeit and pay to the seaman the amount of two days' pay 
(to be recovered as wages) for each day, not exceeding ten days, 
during which payment shall, without sufficient cause, be delayed 
beyond the respective periods aforesaid : provided always, that 
, nothing in this clause contained shall extend to the cases of ships 
employed in the southern whale fishery, or on voyages for which 
seamen, by the terms of their agreement, are wholly compensated 
by shares in the profits of the adventure. That every such pay- 
ment of wages to a seaman shall be valid and effectual in law, not- 
withstanding any bill of sale or assignment which may have been 
made of such wages, or of any attachment or incumbrance thereon, 
and that no assignment or sale of wages or salvage made prior to 
the accruing thereof, nor any power of attorney expressed to be irre- 
vocable for the receipt of any such wages or salvage, shall be valid or 
binding upon the party making the same, and any attachment to he 
issued from any court whatever shall not prevent the pa3m[ient of 
wages to any seaman; and if during the voyage, the allowance of 
provisions which a seaman agreed tor receive shall be reduced one 
third of the quantity, or less, he shall receive fourpence per day, 
and if the reduction be more than one third he shall receive eighth 
pence per day, during the period such respective deductions inay he 
made^ and such pecuniary allowance shall be paid to him in addition 
When sea- to and be recoverable as wages. That if tlrree days- after the ter- 
men wish to mination of the stipulated service, or if three dayis after a seaman 
ther^ovMe. ^^*^^ ^^^^'® ^^^"^ discharged, he shall be desirous of proceeding on 
another voyage, and in order thereto, or for any other sufficient 
reason, shall require immediate payment of any amount of wages, 
not exceeding twenty pounds, due to him, it shall be lawful for any 
justice of the peace, in and for any part of Her Majesty's dominions 



* Liv. 3, tit. 4; Loyers des Matelots, 
art. 9; Code de Commerce, art. 259. 



«> The Neptune, 1 Hagg. A. R. 227 
the Reliance, 2 T. R. 347. 
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or the territories under the Government of the East India Company, Ch. XXI. 
where or near to the port or place where such service shall have 
terminated, or such seaman shall have heen discharged, or the party 
or parties liahle shall he or reside, on application from such seaman, 
and on satisfactory proof that he would be prevented from employ- 
ment or mcur serious loss or inconvenience by delay, to summon 
such party or parties before him, and if it shall appear to the satis- 
faction of such justice that there is no reasonable cause for delay, to 
order payment to be made forthwith, and in default of immediate com- 
pliance with such order, such party or parties shall forfeit and pay to 
such seaman, in addition to his wages, the sum of five pounds. That Summary 
in all cases of wages, «o/ exceeding twenty pounds^ which shall be due remedy, 
and payable to any seaman, it shall be lawful for any justice of the 
peace in and for any part of Her Majesty's dominions or the terri- 
tories under the government of the East India Company, where or 
near to the place where the ship shall have ended her voyage, cleared 
at the Custom-house, or discharged her cargo, or where or near to 
the place where the party or either of the parties upon whom the 
claim is made shall be or reside, upon complaiut on oath made to 
such justice by such seaman, or on his behalf, to summon such party 
or parties to appear before him to answer such complaint; and upon 
the appearance of such party or parties, or, in default thereof, on 
due proof of him or them having been so summoned, such justice 
is hereby empowered to examine the parties and their respective 
witnesses (if there be any) upon oath, touching the complaint, aud 
the amount of wages due, and to inspect any agreement or copy 
thereof, if produced, and make such order for payment of the said 
wages, not exceeding twenty pounds, with the costs incurred by the 
seaman in prosecuting such claim, as shall to such justices appear 
reasonable and just; and in case such order shall not be obeyed 
within two days next after making thereof, it shall be lawful for such 
justice to issue his warrant to levy the amount of the wages awarded 
to be due, by distress and sale of the goods and chattels of the party 
on whom such order for payment shall be made, rendering to such 
party the overplus (if any shall remain of the produce of the sale), 
after deducting thereout ail the costs, charges, and expenses incurred 
by the seaman in the making and prosecuting of the complaint, as 
well as the costs and charges of the distress and levy ; or to cause 
the amount of the said wages, costs, charges, and expenses to be 
levied on the ship in respect of the service on board which the 
wages are claimed or on the tackle and apparel thereof ; and if such 
ship shall not be within the jurisdiction of such justice, or such levy 
cannot be made, or shall prove insufficient, then he is hereby em- 
powered to cause the party to whom the order shall be made to 
be apprehended, and committed to the common gaol of the dis- 
trict or county, there to remain without bail until payment shall 
be made of the amount of the wages so awarded, and of all 
costs and expenses attending the recovery thereof ; and the award 
and decision of such justice as aforesaid nhall be final and con- 
clusive. That all the rights, liens, privileges, and remedies (save 
such remedies as are against a master himself) which by this act, 
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Amotion or by any law, statute, custom, or nsage, belong to any seaman 
Shipping, ©r mariner, not being a master mnriner, in respect to the re- 
covery of his wages, shall, in the case of the bankruptcy or in- 
solvency of the owner of the ship, also belong and be extended to 
masters of ships or master mariners, in respect to the recovery of 
wages due to them from the owner of any ship belonging to any of 
Her Majesty's subjects; and that no suit or proceeding for the 
Under 20/. recoveiy of wages shall, unless they exceed ttcenty pounds^ be insti- 
uo remedy tuted against the ship, or the master or owner thereof, either in any 
againstfhip, QQUfj ©f Admiralty or vice- Admiralty Court, or any Court of Record 
^ in Her Majesty's dominions, or the territories under the government 

of the East India Company, unless the owner of the ship shall be 
bankrupt or insolvent, or the ship shall be under aiTest or sold by 
the authority of any Admiralty or vice-Admiralty Court, or unless 
any magistrate acting under authority of this act shall refer the case 
to be adjudged by any such court or courts, or unless neither the 
owner nor master shall be or reside at or near the port or place 
where the service shall have terminated, or where any seaman shall 
liave been discharged or put on shore. That in all cases of wreck 
or loss of the ship every surviving seaman shall be entitled to his 
wages up to the period of the wreck or loss of the ship, whether 
such ship shall or shall not have previously earned h-eight ; provided 
Wages in the seaman shall produce a certificate from the master or chief 
case of surviving officer of the ship, to the effect that he had exerted himself 
**"^ to the utmost to save the ship, cargo, and stores." 



CHAPTER XXII. 

OF THR LOSS AND FORFEITURE OP WAGES. 

The wages of seamen, whether hired by the month or by the voyage, 
are sometimes forfeited without any fault on their part, and some- 
times forfeited by their misconduct. 

First, as to the loss of wages. In order to stimulate the zeal and 
attention of this class of persons, who are often engaged in very 
perilous services, the policy of all maritime states has made the 
payment of their wages to depend on the successful termination of 
the voyage.* If, by any disaster happening in the course of the 
voyage, such as the loss, capture, or disability** of the ship, the 
owners lose their freight, the seamen also lose their wages. If, 
however, the loss arise from the act of the master or owners, as by 

» Molloy, b. 2, ch. 3, «. 10, 1 Sid. Neptune, 1 Hagg. A. R. 227 ; Lady 

17.9 ; Abemethy c. Landale, Dougl. Durham, 3 lb. 196; The Riby Groye, 

621 ; French Ord. liv. 3, tit. 4; Code de 2 Th. 239, and anie, p. 223. 

Commerce^ Ut. 2, tit. 5; see also the ^ Eaken v. Thom, 5 Esp. 6. 
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illegal trading, to which the seaman is not a party, his right to wages Ch. XXIf. 
is not effected.* It was mentioned in the preceding chapter that 
the payment of wages is divisible, and that if a ship haa delivered 
its cargo at one place, the wages are so far due, although the ship 
be afterwards taken or sunk. But if a ship sail to one place in 
order to take in a cargo there, to be conveyed to another place, and 
baving received the cargo accordingly, be taken before its arrival at 
the place of delivery, nothing is payable to the seamen for navi- 
gating the ship to the first place, because no freight is thereby gained.^ 
I have mentioned in a former part of this treatise, that in some 
foreiga countries, where ransom is not contrary to law, the seamen 
belonging. to a ship captured and ransomed are bound to contribute 
ft portion of their wages towards the ransom by way of general 
ayerage. This point is in itself of no importance in this country, 
because ransom is prohibited by our law ; but the payment of sal- 
vage upon recapture appears to be analogous to the payment of 
ransom ; and therefore it is proper to mention here, that in an action 
brought for the wages of a seaman after a capture and ransom of the 
afaip,^ and which was tried before C. Just. Holt, he is reported to 
have decided that the seaman was entitled to nothing, he being 
unable to prove that by the custom of merchants he was entitled pro 
rcUd^ as was insisted on his behalf. On the other hand, in a case,^ 
tried before Ld. Eldon, when his Lordship presided in the Court of 
C. P., a seaman recovered his whole wages, after capture and 
recapture of the ship. In this case, however, the defendant put his 
defence on another ground, which he failed to establish, and did not 
insist that any deduction should be made from the plaintiff's demand 
for his contribution to the salvage. 

In another case, a mariner, who had been hired for a voyage from In the case 
N. to L. and back, at a certain sum, and was captured on board two of capture 
days after the ship's departure, and taken out and sent to France, in- J^,'*^^ 
etituted a suit in the Court of Admiralty for wages ; the ship had 
been retaken, carried to the place of destination, and performed her 
voyage; the owner, however, had been obliged to hire another 
person at L. to return to N. with the ship, in the place of the 
claimant. Under these circumstances, Ld. Stowell held, that the 
claimant was not entitled to anything ; but it seems, from the lan- 
guage of the report, that if he had remained on board, his interest 
would have been thought to have revived upon the recapture.* In 
a case tried before Ld. Kenyon, the master of a vessel, which had 
been seized and restored, claimed his wages for the period of deten- 
tion, although during that time he had been separated from her, she 
having afterwards earned her freight. The wages for the vo3rage, 
exclusive of that period, were paid without dispute; and the de- 
fendant is reported to have acquiesced under a verdict given against 
him for the furtlier sum, by reason of a strong opinion expressed by 

» The Malta, 2 Hagg. A. R. 168. «* Bergstrom c. Mills, 3 Esp. N. P. 

b Hemainanv.Bawden,3BaiT.1844. 36. 

•^ Chandler v. Meade, mentioned in « The Friends, 4 Rob. A. R. 143. 

Wiggins o. lngleton,2 Ld. Raym. 121 1. • 
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AbboU on Lis Lordship at the trial in favour of the claim.* The ground of 
decision in this case was fully discussed and considered, on the 
occasion of the seizure and detention of several British ships in 
Russia, by the late Emperor Paul, in the year 1800. I allude to the 
case of Beale v. Thompson, which has been incidentally mentioned 
before. Beale, an Englishman, was hired to serve as a seaman in a 
British ship, called the Aquilon, whereof Thompson was owner, at 
monthly wages for a voyage from Hull to Petersburg, and from 
thence to London ; and signed articles in the usual form. The ship 
went out to P. in ballast to bring a cargo to London ; and the freight 
was to be paid by the ton. On the 5th of Nov., 1800, which was soon 
after this vessel arrived at P., the Emperor commanded an embargo 
to be laid on all English ships in the ports of his empire, until a snp- 
posed convention relating to the island of Malta should be fulfilled. 
To enforce this order, guards were stationed along the shore to pre- 
vent the crews from quitting their ships. On the 10th of the same 
month, they were taken from their ships by a Russian guard; 
such of the seamen as were subjects of other countries were liberated 
at the request of their consuls ; but the British masters and mariners 
were marched in parties into the interior of the country, and treated 
as prisoners of war. A convention, hostile to Great Britain, T^as 
formed between Russia, Sweden, and Denmark, and an embargo 
was imposed in this country on the vessels of those nations. Upon 
the death of Paul, and the succession of the Emperor Alexander, 
peace was re-established, and the ships that had been detained on 
hoth sides were mutually restored. This restitution took place in 
Russia at the end of May, 1801. Beale, and the rest of the crew, 
re-embarked on board the A., without entering into any new arti- 
cles with the master, and returned to London with the ship, which 
brought her cargo and earned her freight* Thompson, the owner, 
paid the wages at the rate mentioned in the articles, exclusive of 
the time of the ship's detention ; and Beale brought his action to 
recover his wages for that time. In support of the claim, it was 
contended that this conduct of the Russian Government partook 
more of the nature of an embargo than of a capture, and that, con- 
sidering it as an embargo, the original contract for wages subsisted, 
as had been decided in the case of a contract of affreightment; and 
that the mariner's absence from the ship under these circumstances did 
not occasion a forfeiture by the operation of those clauses of the 
articles which provide for the continuance of the seamen on board their 
ship, because it was involuntary on his part. On the other hand, it 
was insisted, that this was a case of hostile seizure and temporary 
capture, which put an end to the original contract, and left the 
mariner a right proportionate only to the services he had actually 
performed. And further, that if it were to be considered only as an 
embargo, yet, as the seaman had not, during the period done of it, any 
duty on board the ship, or for the benefit of the owners, he was not 
entitled to any payment ; and it was urged, that if the force of the 
Russian Government furnished an excuse to the mariner on the one 

» Pratt V. Cuff, cited in Thompson v, Rowcroft, 4 East, 43. 



THE LOSS AND FORFEITURE OF WAGES. 277 

hand, for not performing his contract by continuing on board the Ch.XXII. 
ship, so, on the other hand, it ought to exempt the owner from pay- 
ing for what he had not received. The learned Judges of the Court 
of C. P. were divided in opinion as to the character to be attributed 
to these acts of the Russian Government, upon which the determina- 
tion of the question between the parties was thought principally to 
depend.* The cause was brought before the Court of K. B. by writ of 
error, and after consideration, the judgment of the Court was delivered 
by Ld. Ellenborough, in favour of the claim of Beale the mariner. 
It is impossible to give the full effect of the very learned judgment 
pronounced by the Ch. Justice in an abstract, nor does the plan of this 
treatise allow me to transcribe the whole ; I must therefore refer the 
reader, who is desirous of full information, to the report,** and con-» 
tent myself with stating, that the Court thought it unnecessary to 
decide in this case, whether or no the dissolution of contracts for 
freight and wages is the necessary effect of perfect and complete 
capture, where the right of the original proprietor is not revested by 
subsequent recapture, nor recognised as continuing in force by any 
judgment or authoritative act of restitution on the part of the cap- 
turing nation; considering this as a case of hostile seizure, with a 
view to measures of retaliation, if they should ultimately be thought 
just and necessary, but of subsequent restitution and abandonment of 
the right of seizure, on the part of the power by which the seizure 
had been made; and observing that there was no case where 
property so dealt with had been considered as captured, or the 
contract for freight or wages dissolved ; and holding, therefore, that 
the plaintiff's claim was not defeated on the supposed ground of a 
dissolution of a contract. The Court also thought, that the seaman 
had not in this case forfeited his wages under any of the clauses of 
the articles, because the language of the articles construed, as it 
ought to be, with reference to the acts of parliament, imported a 
departure from the ship by the unauthorised act of the party, and 
did not apply to a seaman taken out of his ship in the manner in 
which the plaintiff and the rest of the crew had been in this case ; 
but that if this point were more questionable than it appeared to be, 
yet that the return of the plaintiff to the ship in the manner stated, 
did, in the absence of any fresh contract on the subject, import a 
recognition on the part of the master, that he and the sailors then 
stood in their original relative situation to each other, under the 
articles by which that relation was constituted. And upon the 
whole the Court thought, " in point of law, that the contract of 
service between the plaintiff and defendant was to be considered as 
having continued and been in force from the time of executing the 
articles, up to and at the period of the ship's arrival at her port of 
discharge, and the final termination of her voyage there ; and that 
the plaintiff was to be considered as entitled to his wages during the 
same time." It has been observed that Beale the plaintiff, in the 

» Beale v. Thompson, 3 B. & P. 405. see Miller <>. Brant, 2 Campb. 590; Train 
b Beale v. Thompson, 4 East, 546; v. Bennett, 3 C. & P. 3 ; the Cam- 
confirmed in the House of Lords, 1 Dow. bridge, 2 Hagg. 243. 
Rep. 229. As to waiver of forfeiture. 
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case just quoted, was an Englishman ; an action was also brought by 
. a mariner, belonging to another ship, under circumstances the same 
in all respects except as to his national character, he being a foreigner. 
In this action also the decision of the Court was the same.* 

Secondly, as to the /mfeiture of wages. 

The 7 & 8 Vict. c. 112, ss. 7, 8, and 9,*» declare " that if any 
seaman during the time or period specified for his service shall 
wilfully and without leave absent himself from the ship, or other- 
wise from his duty, he shall (in all cases not of desertion, or not 
treated as such by the master,) forfeit out of his wages the amount 
of two days' pay, and for every twenty-hours of such absence the 
amount of six days' pay, or, at the option of the master, the amount 
of such expenses as shall have been necessarily incurred in hiring a 
substitute ; and in case any seaman while he shall belong to the ship 
shall without sufficient cause neglect or refuse to perform such bis 
duty as shall be reasonably required of him by the master or otber 
person in command of the ship, he shall be subject to a like for- 
feiture in respect of every such offence, and of every twenty-four 
hours continuance thereof; and in case any such seaman, after tbe 
ship's arrival at her port of delivery, and before her cargo shall be 
discharged, shall quit the ship, without a previous discharge or leave 
from the master, he shall forfeit one month's pay out of his wages: 
provided always, that no such forfeiture shall be incurred unless tbe 
fact of the seaman's absence, neglect, or refusal shall be duly entered 
in the ship's log-book, the truth of which entry it shall be incum- 
bent on the owner or master, in all cases of dispute, to substantiate 
by the evidence of the mate or some other credible witness. That 
in all cases where the seaman shall have contracted for wages by 
the voyage or by the run or by the share, and not by the month or 
other stated period of time, the amount of forfeitures to be incurred 
by seamen under this act shall be ascertained in manner following: 
(that is to say,) if the whole time spent in the voyage agreed upon 
shall exceed one calendar month, the forfeiture of one month's pay 
expressed in this act shall be accounted and taken to be a forfeiture 
of a sum of money bearing the same proportion to the whole wages 
or share as a calendar month shall bear to the whole time spent in 
tlie voyage ; and in like manner a forfeiture of six days' pay, or less, 
shall be accounted and taken to be a forfeiture of a sum bearing tbe 
same proportion to the whole wages or share as the six days* or 
other period shall bear to the whole time spent in the voyage ; and 
if the whole time spent in the voyage shall not exceed the period 
for which the pay is to be forfeited, the forfeiture shall be accounted 
and taken to be a forfeiture of the whole wages or share ; and tbe 
master or owner is hereby authorised to deduct the amount of all 
forfeitures out of the wages or share of any seaman incurring tbe 
same. That anv seaman or other person who shall desert the ship 
to which he shall belong shall forfeit to the owner thereof all his clothes 
and effects which he may leave on board, and he shall also forfeit 
iall wages and emoluments to which he might otherwise be entitled ; 



* .Johnson v. Broderick, 4 East, B66, 
*» Wages forfeited for desertion are 



recoverable by master, 13 & 14 Vict, c 
93,8.73. 
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and in case of any seaman deserting abroad he shall likewise forfeit Ch. XXII. 
all wages and emoluments whatever v^ hich shall be or become due 
or be agreed to be paid to him from or by the owner or master of any 
other ship in the service whereof such seaman may have engaged for 
the voyage back to the United Kingdom ; and that all wages and 
portions of wages and emoluments which shall in any case whatever 
become forfeited for desertion shall be applied, in the first instance, 
in or towards the reimbursement of the expenses occasioned by such 
desertion to the owner or master of the ship from which the seaman 
shall have deserted, and the remainder shall he paid to the Seamen's 
Hospital Society ; and the master shall, in case of desertion in the 
United Kingdom, deliver up the register ticket of such seaman or 
other person to the collector or comptroller of the customs at the port ; 
provided always, that every desertion be entered in the log-book at 
the time, and certified by the signatures of the master and the mate, 
or the master and one other credible witness ; and that the absence of 
a seaman from his ship for any time within twenty-four hours im- 
mediately preceding the sailing of the ship from any port, whether 
before the commencement or during the progress of any voyage, 
wilfully and knowingly, without permission, or the wilful absence of 
a seaman from his ship at or for any time without permission, and 
under circumstances showing an intention to abandon the same, and 
not return thereto, shall be deemed a desertion of and from the said 
ship ; and in case any seaman shall desert in parts beyond the seas, 
and the master of the ship shall engage a substitute at a higher 
rate of wages than that stipulated in the agreement to be paid to the 
seaman so deserting, the owner or master of the ship shall be 
entitled to recover from the deserter, by summary proceeding, in the 
same manner as penalties are by this act made recoverable (so far 
as the same can be applied), any excess of wages or portion thereof 
which such owner or master shall pay to such substitute beyond the 
amount which would have been payable to the deserter in case ho 
had duly performed his service pursuant to his agreement : provided 
always, that no seaman shall be imprisoned longer than three calen- 
dar months for non-payment of any such excess of wages.'* 

The 13 & 14 Vict. c. 93, ss. 78, 79, 80, and 81, enacts " that Other of- 
any seaman or apprentice who whilst on service commits any of fenoes. 
the following offences, and who then is or afterwards arrives or is 
found at any place in which there is a court of justice capable 6£ 
exercising summary jurisdiction under this act, may, on due proof 
of the o^ence, and of such entry thereof in the log-book as herein- 
after directed, be summarily punished by imprisonment, with or 
without hard labour, not exceeding in duration the several periods 
following : (that is to say,) — 1, Twelve weeks for wilfully damaging 
the ship, or embezzling or wilfully damaging any of her stores or 
cargo : 2, Twelve weeks for assaulting any master or mate : 3, Four 
weeks for wilful disobedience to any lawful command : 4, Twelve 
weeks for continued wilful disobedience to lawful commands, or for 
continued wilful neglect of duty : 5, Twelve weeks for combining 
with any other or others of the crew to disobey lawful commands, 
or to neglect duty, or to impede the navigation of the ship or the 
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progress of the voyage: provided always, that nothing herein- 
. before contained shall take away or abridge any powers which a 
master has over his crew. That whenever any act of misconduct is 
committed which is by the agreement subject to a fine, the appro- 
priate fine shall, if an entry of the offence is made and attested in 
the official log-book as hereinafter directed, and if the ofl^ence is 
proved to the satisfaction of the shipping master to whom the fine 
is to be paid, be deducted from the wages of the offender ; and the 
master or owner shall pay over every fine so deducted as follows; 
that is to say, in the case of foreign-going ships to the shipping 
master before whom the crew is discharged, and in the case of 
home trade ships to the shipping master at or nearest to the place 
at which the crew is discharged ; and any master or owner who 
neglects or refuses to pay over any such fine as aforesaid shall for 
each offence be liable to a penalty not exceediug six times the 
amount of the fine retained by him : provided always, that if, before 
the final discharge of the crew in the United Kingdom, any such 
oflfender as aforesaid enters into any of Her Majesty's ships, or 
is discharged abroad, the off^ence shall then be proved to the satis- 
faction of the officer in command of the ship into which he so 
enters, or of the consular officer, officer of customs, or other person 
by whose sanction he is so discharged ; and the fine shall thereupon 
be deducted as aforesaid ; and an entry of such deduction shall then 
be made in the official log-book, and signed by such officer or 
other person ; and such fine shall, on the return of the ship to the 
United Kingdom, in the case of ' foreign-going ships,' be paid to the 
shipping master before whom the crew is discharged, and in the case 
of ' home trade ships' to the shipping master at or nearest to the 
place at which the crew is discharged. That whenever in any pro- 
ceeding under the General Merchant Seamen's Act or this act any 
question arises concerning any offence committed by a ' seaman' or 
apprentice which is punishable under either of such acts, the court 
or justice hearing the same may, if the justice of the case requires, 
order the offender to be punished, both by lawful imprisonment 
appropriate to the case, and, in addition, may make such order in 
regard of wages accruing due in the meantime as to such court or 
justice may seem fit. That no 'seaman' or apprentice shall be 
entitled to any pecuniary allowance, on account of any reduction in 
the quantity of provisions furnished to him during such time as be 
wilfully and without sufficient cause refuses or neglects to perform 
his duty, or is lawfully under confinement for misconduct either on 
board or on shore, or during such time as such quantity may be 
reduced in accordance with any regulation for reduction by way of 
punishment contained in the agreement." 

The Legislature also punished with the forfeiture of wages the 
oflfence of neglecting or refusing to assist the master in defending the 
ship against the attack of pirates.* Neglect of duty, disobedience 
of orders, habitual drunkenness, or any cause which will justify a 
master in discharging a seaman during the voyage, will also deprive 



• 22 & 23 Car. 2, c. U, s. 7. 
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the seaman of his wages;* but it would seem to be so only where Ch.XXIII. 
the misconduct is such as to render the discharge of the seaman 
imperatively necessary for the safety of the ship and the due preser- 
vation of discipline.^ And in the consideration of the question, a 
broad line is drawn between disobedience of orders and the like in 
port and on the high seas.** A master may likewise forfeit his 
wages ; but a mere error of judgment, unaccompanied by corrupt 
intention or wilful disobedience of orders, will not per se have such 
an effect.^ When misconduct is set up by the owners, the Admiralty 
Court has no power to mitigate the penalty ; it must pronounce for 
or against the whole claim.^ If the cargo be embezzled or injured 
by the fraud or negligence of the seamen, so that the merchant has 
a right to claim a satisfaction from the master and owners, they 
may, by the custom of merchants, deduct the value thereof from the 
wages of the seamen, by whose misconduct the injury has taken 
place.*^ And the last proviso introduced into the usual agreement* 
signed by the seamen, is calculated to enforce this rule in the case 
of embezzlement either of the cargo, or of the ship's stores. This 
proviso, however, is to be construed individually, as affecting only 
the particular persons guilty of the embezzlement, and not the whole 
crew.^ Nor, as it seems, is any innocent person liable to con- 
tribute a portion of his wages to make good Uie loss occasioned by 
the misconduct of others.^ 



CHAPTER XXIIL 

PBOCKEDINOS TO OBTAIN THE PAYMENtT OF WAGES. 

Having, in the three preceding chapters, considered the contract 
for service on board a merchant ship, the cases in which the remu- 
neration of such service is due either wholly or in part, and those in 
which it is lost or forfeited, I propose in this last chapter to treat of 
the means of obtaining this remuneration by legal process. 

According to the observation made in a former part of this 
treatise, the jurisdiction of the courts of common law can in this 
case be exercised only by suit against the person; but the jurisdiction 
of the Court of Admiralty may be exercised by process against the 
skip. In this Court alone, therefore, that principle of the maritime 
law which holds the ship in specie to be subject to the claim of 
wages earned by service in it, can be carried into effect. In all 
claims for wages this Court has power to decree a sale of the 
vessel proceeded against, unless the demand of the successful suitor 

• See the judgment pronounced by Sir ^ See 16 & 17 Vict. c. 93, s. 78 1 

William Scott, in the case of Robinet t>. Molloy, b. 2, ch. 3, 8. 9; 2 Show. 167 J 

the ship Exeter, 2 Hob. A. R. 261; the 1 Ld. Raj-ni. 650; Duchess of Kent, 

Gondolier, 3 Hagg. 190. 1 Thorn. 183. 

»> The Blake, 1 Wm. Rob. 75. ^ 5&. 6 Wm. 4, c. 19. 

c The Thomas Worthington, 3 Wm. f Thompson v, Collins, 1 N. R. 347. 

Rob. 128. > lb.; Duchew of Kept, supra. 
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Albott on be satisfied.* The Court was originally constituted for the adjudi- 
Shipping, cation of causes and disputes arising upon the high sea and within 
the jurisdiction of the Ld. High Admiral, whose deputy the judge of 
tliat Court formerly was. The proceedings therein, being according 
to the course of the civil law, appear to have been very unpopular 
in ancient times ; and two statutes were made in the reign of 
K. Rich. II., upon the complaint of the Commons of England, to 
define the limits of its jurisdiction : by the first'* of which it is 
^' accorded and assented, that the admirals and their deputies sball 
not meddle from henceforth of anything done within the realm, 
but only of a thing done upon the sea, as it hath been used in the 
time of the noble prince King Edward, grandfather of our Lord the 
King that now is : " by the other,^ " It is declared, ordained, and 
established, that of all manner of contracts, pleas, and quarrels, and 
all other things, arising within the bodies of counties, as well by land 
as by water, and also of wreck of the sea, the admiral's court shall 
have no manner of cognisance, power, nor jurisdiction." But by a 
recent statute the jurisdiction of the Court has been extended. 
Considering these statutes with reference to the present subject, it is 
evident, that if the seaman's claim to wages be in reality founded on 
the performance of his service in the navigation of a ship on the high 
sea, the Court of Admiralty must have cognisance of the claim ; and, 
on the other hand, that if the claim be in reality founded on the contract 
made for performance of such service, and such contract be, as it 
usually is, made on shore (or in a port or river), within the body of a 
county, the Court of Admiralty can have no cognisance of it. In this 
view of the subject, it is difiicult to distinguish the case of the master 
from that of the persons employed under his command ; the nature and 
the place of the service and the nature of the hiring are in both cases 
usually the same. The seamen have now, in ordinary cases, a three- 
fold remedy — against the ship, proceeds of the ship, or freight*^ (the 
claim amounting to 20Z.®), against the ovniers, and against the master. 
The master, whether appointed to that office at the commencement/ 
or succeeding to it in the course ^ of the voyage, could only sue the 
owners personally in a court of common law, before the 7 & 8 Vict. 
c. 112, s. 16, extended to him the same lien and remedy for wages as 
the seaman has.'* But as he generally received the freight and earn- 
ings of the ship, and might pay himself out of the money in his hands, 
he had not often occasion for the aid of a court of justice to obtain his 
right. The clear result of the several decisions * upon this subject 

* The Fremont, 1 Wm. Rob. 164. ^ As to the constniction of the act, 

•» 1.S Rich. 2, St. 1, c. 5. see the Princess Royal, 2 Wra. Rob. 

« 15 Rich. 2, c. 3. 373 ; the Repulse, lb. 399. He may 

^ Ld. Cochrane, 1 Th. 285 ; the sue on the staL^ though joint mortgagee 

AVestmorland, lb. 20. He has no Hen of the ship, lb. 

on the cargo. Lady Durliam, 3 Hagg. * As to the seamen, after sentence, 

196 ; The Riby Grove, 2 Th. 208. Winch. 8 ; before sentence, AHeson r. 

« The King William, IWm. Rob. 231. Marsh, 2 Vent. 181; Bens t>. Parre, 2 

^ Raeg V. King. 2 Stra. 858; Clay Ld. Rayra. 1206; Ragg v. King, 2 Stra. 

«. Sudgrave, Salk. 33. 858 ; Wheeler v. Thomson, 1 Stra. 707; 

« Read v. Chapman, 2 Stra. 937 ; the Sayer, 1 36 ; Bayley v. Grant, 1 Ld. Raym. 

Favourite, 2 Rob. A. R. 232. 632 ; Read «. Chapman, 2 Stra. 937. 
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is, that if the hiring be on the usual terms, and made by word, or Cir.XXITI. 
by writing only without seal, the seamen, or any one or more of ^ 

them, and every officer, including the master, may sue in the Court 
of Admiralty, and may by the process of that Court arrest the 
ship as a security for their demand, or cite the master or owners 
personally to answer to them. • 

And the seamen may sue there not only for the wages earned in 
the course of a voyage, but for those earned in rigging and fitting out 
a ship for a voyage, on which they have engaged to proceed, if the 
owners do not afterwards think proper to send the ship on the 
intended voyage.* And it seems also that they may sue there for the 
wages contracted to be paid to them for navigating a ship from one 
port of this country to another.** And if a suit be there instituted, 
that Court can properly decide whether a place at which a ship 
may have arrived be a port of delivery so as to entitle them to 
wages.^ In regard to foreign seamen, the Court of Admiralty has 
been in the habit of entei-taining proceedings against ships in the ' 
ports of this country, at their suit for wages as due by the genei'al 
maritime law, with the consent of the accredited agent of the 
Government of their country. Be it observed, the Court has the 
right to interfere in such a case, without any such consent, but it will 
not entertain the suit if notice of the intended proceeding be not 
given in the first instance.^ The claim must be first tried by the 
law of the country to which the ship belongs.® 

I have said that seamen may sue in the Court of Admiralty, if 
the contract is made on the usual terms, and not by deed. It ^^as 
decided in two causes, before the passing of the earliest statqte 
requiring the contract to be in writing, that the Court of Admiralty 
had jurisdiction in the case of a written contract/ And the recent 
statute contains a clause ^^ that no seaman, by entering into or 
signing such agreement, shall forfeit his lien upon the ship, nor be 
deprived of any remedy for wages, &c. either against the ship, the 
master, or the owners thereof." The Court of Admiralty is not 
authorised to entertain a suit for wages under 20/. (7 & 8 Vict. 
c. 93), unless it is apparent, under the circumstances, that 
justice could not be effectually administered by process before a 
magistrate.^ Where there is a special agreement differing from 
the ordinary contract of wages, the Admiralty Court has no 
power to adjudicate.^ But in a recent case, Dr, Lushington sepa- 
rated the agreement into parts, and took cognisance of that portion 
which related to wages, and rejected tliat which referred to the 
cabin stores.^ The contract, whatever be its form or nature, always 
remains in the possession of the master or ownera. The statutes 

• Wells tJ.Osman, 2 Ld.Raym. 1044; « The John Frederick, 1 Wm. Rob. 

6 Mod .'238; see also Mills v. Gregory, 37. 

Sayer, 127; the Blake, 1 Wm. Rob. 75; ^ Bens «. Parre, 2 Ld. Raym. 1206, 

the C. of L. lb. 88. and the Mariner's Case, 8 Mod. 379. 

»> Anon. 1 Vent. 343. The applica- « The K. William, 2 Wm. Rob. 231. 

lion for a prohibition was after sentence; •* The Maria, 1 Wm. Rob. 14; The 

see 31 Geo. 3, c. 39, s. 6. Riby Grove, 2 lb. 64; the Debrecsia, 

c Brown v. Benn, 2 Ld. Ravm. 1247. 3 lb. 33. 

^ The OalubchUck, 1 Wm. Rob. 143. ^ The Teenmseh, 3 Wm. Rob. 149. 
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JbboHon expressly ordain that where it becomes necessary to produce the 
Shipping, contract in Court, no obli^iation shall lie on the seamen to produce 
it, and that no seaman shall fail in any suit or process for the reco- 
very of wages, for want of the production of it.* In the common 
form of proceeding in the Court of Admiralty, the party who sues 
for wages does not state how the contract was made ; the founda- 
tion of the suit in that Court is the service, and not the hiring ; and 
therefore, the objection that the hiring was upon special terms, or 
was made by deed, does not appear upon the face of the com- 
plainants' proceedings, but must be made by the defendants, if they 
wish to rely on it. And they must make their objection and apply 
to one of the Courts at Westminster Hall for a prohibition, before 
sentence is given in the Court of Admiralty : if they suffer the 
cause to proceed to a judgment upon the merits in that Court, they 
cannot afterwards avail themselves of this objection.** If the con- 
tract for service be made upon terms and conditions differing from 
the general rules of law, the service alone cannot entitle a seaman to 
his wages ; his right to them must depend upon the performance of 
the stipulated terms. The construction of the instrument in which 
those terms are contained, is a proper subject for the jurisdiction of 
the courts of common law ; and it is clear by the several authorities 
on this subject, notwithstanding a seeming dictum in one case,^ to 
the contrary, that upon the suggestion of such a contract made nt 
land and under seal, supported by the proper affidavits, the Courts 
at Westminster Hall will prohibit the Court of Admiralty from pro- 
ceeding in a suit instituted there. But it is not quite clear whether 
tlv? defendants ought, before they apply for a prohibition, to plead 
the agreement in the Court of Admiralty as a bar to the jurisdiction 
of that Court. In one of the cases on this subject, the Court of 
K. B. is reported to have said, " If there is any special contract, as 
is now suggested, the defendant may plead it in the Court of Admi- 
ralty, and if that Court does not allow the plea, then it may be a 
proper time to move the K. B. for a prohibition ; for if it should be 
granted before the plea is disallowed, it is a prejudging of the 
justice of that Court."** The course of the proceedings that had 
taken place in the Court of Admiralty does not appear by the report 
of any of the cases in which a prohibition has been granted. The 
best reporter of the first of these cases ® says only, '' A motion 
was made for a prohibition to the Court of Admiralty in a suit 
there for mariners' wages, upon a suggestion of a contract made for 
them at land ; and the Court held, that for the convenience of seamen 
the Admiralty had been allowed to hold plea for mariners' wages, 
but yet with this limitation, that if there be any special agreement, 

a 13 & 14 Vict. c. 93, s. 52. N. C. 729 ; Hart «. Marsh, 5 Ad. & 

^ fiuggin V. Bennett, 4 Burr. 2085. £. 591, and cases cited. 

If a party who has pleaded a modus to a ^ Bens v. Parre, 2 Ld. Raym. 1206; 

suit in the Spiritual Court for tithes Sidney Cove, 2 Dods, 12; The Riby 

suffer the modus to be tried in that Grove, 2 Thorn. 207. 

Court, he cannot obtain a prohibition ** The Mariner's Case, 8 Mod. 379 ; 

after sentence. Fullr. Hutchins, Cowp. the Maria, 1 Wm. Rob. 141, 

422; vide E» puj-U Evans, 2 Dowl. Opy ». Child , Salk. 31. . 
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by which the mariners are to receive their wages in any other Ch.XXIIT. 
manner than is usual, or if the agreement he under seni, so as to he 
more than a parol agreement, in such a case a prohibition shall be 
granted ; and so it was granted in this case."* In the second case,** 
by the suggestion*^ made in support of the motion for a prohi* 
bition, the defendant in the Court of Admiralty, after reciting the 
statutes relating to the jurisdiction of the Court of Admiralty, and 
the libel exhibited in that Court by the seamen (by which it ap- 
peared that they had during the voyage entered on board one of 
H. M.'s ships) set forth the contract which contained an express 
covenant, that if any or either of the seamen should depart from or 
leave the ship during the voyage, to go on board any of H. M.'s ship 
or ships of war during the voyage, or upon any other pretence or 
account whatsoever, without leave of the master, such seaman so 
deserting or leaving the ship should forfeit and lose all his wages 
and pay then due and owing ; and averred that this contract was 
made on land in this country, and sealed and delivered by the 
parties ; and that, although he had offered to prove the said statutes 
and the rest of the premises in the Court of Admiralty before the 
Judge there, yet that the Judge of the said Court had altogether 
refused to receive the said plea and allegation. Upon the motion 
for a prohibition, the Ch. J. Ld. Hardwicke said, that before the 
making of the 2 Geo. 2, c. 36, he always understood the law to be 
settled, that as the Admiralty Court proceeds in suits for mariners' 
wages upon contracts made at land, which cannot be the proper 
cognisance of the maritime jurisdiction, merely by indulgence, a 
prohibition would always be granted where the contract differed 
from the common and usual contracts between masters of ships and 
seamen about wages, by reason of some special terms contained in 
it; and that in this agreement there seemed to be some special 
covenants, as for example one, that if the mariners should enter 
into any of H. M.'s ships of war, they should forfeit their wages; 
which was directly contrary to a clause in the late act* And, 2, 
that where the agreement was by writing signed and sealed, there 
also a prohibition should go, which was likewise the present case. 
And the only question therefore remaining was, whether or no 
the statute reached to this case. And his Lordship gave his 
opinion that it did not ; since, as this was a contract by deed^ it wa$ 
dehors the act^ which only required a contract in writing ; and it 
could not he supposed that the act intended to give the Court of 
Admiralty the cognizance of agreements for mariners' wages made 
by deed; that must depend upon the trial of the validity of such 
deed, which could not he otherwise than by a jury at common law, 
being left as it was before ; that this case came within the case of 
Opy V. Addison^ and as the statute did not take it out of the old 
rule, it must still go by that rule. The other Judges concurred in 
the same opinion ; and a prohibition was granted. The report of 

^ Ante, p. 260. nounced by Ld. Hardwicke is taken 

** Day V, Serle, 2 Stra. 968, more fully from a manuscript note, 
by Bamardiston, vol. ii. p. 419; but the ^ MS. It is signed by Draper, 

account in the text of the judgment pro- 
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Jbboti on the last case on this subject, which was a suit instituted in the Court 
Shipping, q£ Admiralty by seamen employed on board a ship in the service of 
the E. I. Company, is given at considerable length, and although 
the particulars of the deed, under which the seamen were hired, 
are not stated, it may be collected from the report that the deed 
contained a clause, by which it was stipulated, that the seamen 
should not be entitled to wages, unless the ship should return home; 
but it does not appear whether this event had taken place or no. 
The Court granted a prohibition upon the authority of the two former 
cases, and Ld. Mansfield took notice that the seal was not the only 
circumstance in which this case differed from the ordinary contract 
for mariners' wages.* 

From this view of the decisions of the Courts at Westminster 
Hall, it appears that a prohibition has not in any instance been 
actually granted where a contract was upon the ordinary terms, 
merely because it was made by deed ; but that in each of the cases 
the Court considered that circumstance alone to be a sufficient 
gi'ound for a prohibition. For which the reason seems to be, that 
as the suit of the seamen in the Court of Admiralty was at first 
allowed only as a matter of indulgence, and considered as an ex- 
cepted case not properly belonging to the jurisdiction of that Court, 
the exception was confined to the case of ordinary contracts not 
made under seal. For if a contract under seal contain such clauses 
and covenants only as are conformable to the general rules which 
govern the administration of justice in the Court of Admh*alty, 
neither the actual existence nor the legal effect and import of the 
deed can become the subject of litigation in that Court. The 
seamen are not bound to make the deed the foundation of their 
claim, either by the general course of proceedings in the Court of 
Admiralty, or by the statute ; and as it can never be their interest 
to deny the existence or execution of a deed pleaded by the defen- 
dant, containing only the usual terms, upon which their claim would 
rest, if such a deed did not exist, the objection to the mode of trial 
pursued in that Court, and to the necessity of two witnesses to prove 
the execution of a deed, can hardly arise. In a case relating to the 
jurisdiction of the Court of Admiralty on a deed of hypothecation 
of a ship by the master, which came before the Court of K. B. a 
few years ago, one of the learned Judges of that Court** said, "If 
the Court of Admiralty has jurisdiction over the subject-matter, the 
circumstance of the instrument being under seal does not deprive 
them of their jurisdiction."^ In a case where the defendants in the 
Court of Admimlty pleaded a deed, by the terms whereof the mari- 
ners agreed to subject themselves to the loss of their wages on par- 
ticular circumstances, and the plaintiff" replied that the deed was 
obtained by fraud and circumvention, and the Court of Admiralty 
declared it to have been so, and gave sentence for the plaintiff" to 

» Howe V, Nappier, 4 Burr. 1944. could not be found, although a very dili- 

The records of suggestions for prohibir gent search was made bj the officer, 

tions are in general very regularly kept *» Mr. J. Buller, 3 T. R. 1 70. 

at the office of the Clerk of the Papers, c Menetoiie v. Gibbons, 3 T. R. 267. 
bat the particular suggestion in this case 
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recover his wages, the Court of K. B., upon application for a prohi- Ch.XXIII. 
hition, said, *' This is only a deed on one side to forfeit the wa<re8 
upon particular circumstances, hut will not enahle them to sue for 
their wages at law ; the deed, therefore, comes in only by way of 
incident, and then they may proceed to try it. There can be no 
prohibition."* 

In proceeding against the ship in specie^ if the value thereof Preference 
be insufficient to discharge all the claims upon it, the seaman's ^''^^ ^^ 
claim for his wages is preferred before all other charges, •* for the ^*^** 
same reason that the last bottomry bond is preferred to those of 
an earlier date : the labour of the seamen having brought the ship 
to the destined j)ort, has furnished to all other persons the means of 
asserting their claims upon it, which otherwise they could not have 
had. The mariners contract covers the whole ship, one part as 
well as another with his lien; a part separated by a storm, for 
instance, when recovered, is still a part of the primary pledge.*^ 

But all suits and actions brought in the Court of Admiralty for 
seamen's wages must be commenced within six years next after the 
cause of such suit or action shall accrue, unless the party entitled 
to sue shall at that time be within the age of twenty-one years, a 
feme covert, non compos mentis^ or imprisoned, or unless such party, 
or the party sued, shall be at that time beyond the seas ; in which 
cases the suit may be brought within six years after the party suing 
shall be of full age, discovert, of sane memory, or at large ; or either 
the party suing, or the party sued, shall return from beyond the sea.** 
In the courts of common law the seamen may sue either the 
master, as the person immediately contracting with them and 
answerable to them, or the owners, as the persons virtually con- 
tracting with them through the agency of the master, and answer- 
able for the performance of his engagement. And actions in the 
courts of common law are also limited to the same period of six 
years, with the same provisoes,® unless they are founded on a 
contract under seal ; if they are founded on such a contract, the 
statutable limitation of twenty years applies to them. In suits in the 
courts of common law, the declaration may be framed in the ship's 
articles, or it may be in the common indebitatus form for work and 
labour. The general form is best. If the contract be under seal, it 
must, I conceive, be declared upon. The course of pleading to be 
adopted by the defendants will depend a good deal on the form of 
the declaration, of which the consideration does not properly belong 
to a treatise on a single branch of the law. 

Besides these remedies in the superior courts, the Legislature has Summary 
provided in some cases a summary process. The sections of the proceis. 
7 & 8 Vict. c. 112, relating to this, will he found in a former page.* 

» Buck V. Atwood, 2 Stra. 761. length of time thuB allowed may be very 

^ The Favourite, De Jersey, 2 Rob. iuconTenient in the case of a suit against 

A. R. 232; French Ordinance, liv. 1, the ship, if the property thereof has been 

tit. 14; de la Saisie des Vaisseaux, art. changed. The Code de Commerce^ art. 

16, and Valin thereon. 433, allows only one year. 

c The Neptune, 1 Hagg. 227; the « 21 Jas. 1, c. 16, ss. 3 & 7; and 4 

Reliance, 2 Wra. Rob. 123. Anne, c. 16, s. 19. 

d 4 Anne, c. 16, ss. 17, 18, & 19. The 
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ABANDONMENT, 

In case of capture, 27. 

for freight, 219, 220 



detention, 29, 31. 

embargo, 31. 

where salvage and other expenses are rery great, 51. 

where part is saved and sold, 54. 

when necessary, 41, 52, 53, 54. 

insurer stands in place of assured after, 52, 54. 

must be total, 53, 54. 

partial loss cannot be turned into total loss by, 27, 53, 54. 

right of, may be divested by the total loss turning out to be partial, 55. 

of ship is an abandonment of freight, 53, 54. 

when notice of, necessary, 54. 

requisites of notice of, ib. 

within what time to be made, ib, 

of goods damaged or ui»eles8 to save payment of freight, 212-216, 219. 

ABSENCE, 

of seamen from ship. See Seamen, Desertion, Wages. 

ACTION, 

on policy, in what court, 101. 

^ form of, 102. 

declaration, ib, 

pleas, 104. 

evidence, 105. 

who can maintain, 103, 104. 

by one part owner against another, 128, 129^ 130^ 

by owners against strangers, 130. 

by strangers against owners, ib. 

in case of death of part owner, who to bring, ib, 

for return of passage money, 1 60. 

notice of, under Passengers* Act, ib, 

ADJUSTMENT, 
what is, 42. 

when agent has authority to sign, 43. 
eflfect of, ib, 

of salvage, 51, 252, 254. 
of general average, 47, 234-236. 

ADMIRALTY, COURT OF*, 
saleby, 117, 253, 254, 281. 
payment of freight into, 224. 
proceedings in, for salvage, 253-256. 
practice of, in salvage proceedings, ib, 
jurisdiction of, in proceedings for seamen *s wages, 281-287. 

ADVERTISEMENT, 

effect of, as contract, 174. 
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.GENT. See Broker, Factor. 

need not effect policy as such, 8, 104. 

when he has authonty to sign adjustment, 48. 

effect of misrepresentations, &e., hy, 60. 

may sue on policy, 104. 

how for master is agent of ship owner, 135, 186, 137. 

shipper of goods, 135. 

indorsement of bill of lading by and to, effect of, 177, 248. 

.GREEMENT. See Contract. 

.LIEN. See Enemy. 

insurance on property o^ 26. 

JiTERATION, 

of policy, effect of, 2. 

how made, (b. 

how to declare in case of, tft. 

of agreement for hire of seamen, 261 . « 

AMENDMENT, 

of mistake in policy, 1. 

lMMUNITION, 

importation of, 67-69. 
exportation of^ 69. 

lNCHOR, 

under water, ship striking, 192, 200. 

lPPORTIONMENT, 

of freight, 209, 216-224. 

of seamen*8 wages. See Wages. 

LPPRENTICE. See Seamen, Wages. 

LRBITRATION, 

effect of agreement to refer, in policy, 102. 

LRMS, 

exportation of, 69. 
importation o^ 67, 69, 

ARRIVAL, 

duties of master on, 193, 194. 

ASSIGNEE. See Mortgagee. 

LSSIGNMENT, 

of policy, who to sue in case of, 108. 

of ship. See Sale, Ship, Transfer, Possession, Delivery, Part Owners. 

of bill of lading. See Bill op Lading, Transfer, Indorsement, Delivery. 

ASSIGNS, 

whether bill of lading without this word is n^tiable, 177. 

^lT and from, 

meaning of these words in a policy, 19, 20. 

iTTACHMENT, 

effect on right of stoppage in tranntu, 242. 
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AVERAGE, 

different meanings of the word, 35. 
small or petty. jSfec -Petty Avkragb. 
general. See General Average. 
partial. See Partial Loss. 

BALLAST, 

regulations of Customs with respect to ships in> 184. 

BANKRUPTCY, 

re-assurance in case of, 7d. 

proof by assured, 113. 

who to sue on policy in case of, 104. 

of owner of ship, who entitled to upon, 115, 118. 

after sale of ship, but before delivery, 116. 

of mortgagor, registered mortgagee not affected by, 125. 

of part owners, effect of, 129. 

BARGE. See Lighter. 

BARRATRY, 

derivation of the word, 32. 

what it is, 30, 32, 33. 

what is a loss by, 33. 

when insurer liable for, 26, S3. 

loss from, must happen during the voyage, 33. 

master, being owner, cannot be guilty of, ib, 

punishment for, 34. 

loss by, how stated in declaration, 103. 

BILL OF EXCHANGE, 

does not render bottomry bond invalid, 1 10. 

when acceptance of is a condition precedent to goods vesting, 177. 

master taking for freight, 210. 

given for price of goods, when it defeats right of stoppage in transitu, 240, 245. 

BILL OF LADING, 

when to be given, 173, 174. 

form of, 175, 245. 

can only be given for goods on board, 1 35, 176. 

exceptions in, 175, 198. 

mention of freight in, 176. 

name of consignee, ib, 

between what parties conclusive, ib, 

leading features of, ib, 

how transferred, t^. 245. 

rights of transferee or indorsee of, 177, 245, 248, 250. See Indorsement. 

conditions in, 177) 245. 

when negotiable, 177. 

who to sue under, ib. 248. 

when property vests in consignee, 177, 178, 245, 248. 

description of merchandise in, 178. 

to be delivered on clearance of ship outwards, 183, 184. 

• arrival of ship, 193. 

' indorsee of, liability for freight, 210. 

BILL OF SALE, 

when ship passes by assignment of, 1 17. 

ship must be transferred by after registry, ib, 122. 

certificate of registry to be recited in, 122, 126. 

not valid until produced to collector at port of registration, 117, 122L 

when available against mortgagees and purchasers, 123. 

from original builders, 126. 

form of, 122. 
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LOCKADE, 

sailing to blockaded port, when illegal, 27, 65, 259. 

OATS, 

to be carried by sea-going vessels, 163« 
pilot See Pilots. 

lOOKS, 

importation of; 67, 68. 

lOTTOMRY, 

nature of contract of^ 107, 108. 
money lent on, may be insured, 4, 113. 

how to be described in policy, 4, 21, 74, 114. 

on East India voyages, 74. 

distinction between and respondentia, 108. 

nature of risk. See Risk. 

when money can be borrowed on, 108, 109, 135. See Hypothbcation, Master. 

from what time risk on commences, 110. 

bond. See Bottomry Bond. 

who may lend on, 1 1 1 . 

lender on, for what losses liable, 112. 

not entitled to benefit of salvage, 113. 

does not contribute to general average, 46, 113. 

proof of loss in bankruptcy, 113. 

payment of fre^ht into Court of Admiralty in proceedings for, 224. 

K)TTOMRY BOND, 
form of, 108, 110, 114. 
to whom it may be given. 111. 
construction of, ib, 
proceedings on, ib. 
is assignable, 110. 

not invalid because bills of exchange idso are given, ib. 
for previous advances, 111. 
may be good in part and bad in part, ib. 
contribution between where there are several, ib» 
how discharged, ib, 
when it becomes due, 112. 
what claims preferred to, ib, 
what is a loss within, 113. 
cannot recover on and also from insurer, 114. 
preference of a late to a former one, 287. 

RITISH SEAMEN, 

ship need not now be manned by, 120, 132. 

RITISH SHIPS. See Certificate of Registry, Registration of Ship. 
what are, 120. 
privileges of, 119, 186. 
now ships cease to be, 120, 121. 
to be employed between Channel Islands and United Kingdom, 186. 

tROKER. See Agent, Passage Brokers. 
can sue for premiums paid, 12. 
when can sign an adjustment, 43. 

IROKERAGE, 

not recoverable unless policy stamped, 13. 

lULLION, 

insurance on, 8. 

contributes to general average, 233. 

contribution of to talvage, 253. 

V 2 
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BURNING SHIP, 
punishment for, 34. 

BURTHEN OF SHIP, 

statement of,* in charter party, 168. 

what necessary for exportation of goods, 182. 

CAPTURE. See Condemnation, Propbrty, Recapturb. 
loss by, what is, 25, 28. 

when underwriter liable for, 26. 

underwriter liable for, although it arose from barratry of the marter, 

t&. 
money paid by owner as compromise to be repaid by insurer, ib, ^7. 
foreigner cannot be insured by a British subject against British capture, 31. 
a British subject can, ib, 
lender on bottomry runs risk of loss by, 112. 
by pirates, does not divest property, 118. 
by enemy, does, ib, 
when captor has to pay freight, 211. 
freight payable to owner in case of, 218, 219, 220. 

CAPTURED GOODS, 
freight of, 211. 

CAPTURED SHIPS, 
registry of, 120. 

CARGO, 

when liable to satisfy bottomry bond, 111. 

hypothecation of, 135, 192. 

sale of by master, ib, 136, 192. 

lien on. See Libn. 

delivery of on arrival, 194. 

consequence of charterer not lading, 206, 208, 209. 

what can be laden. See Goods. 

care of on voyage, 191. 

deck. See Deck. 

CERTIFICATE. See Crrtipicatb op Registry. 
of competency of master and mate, 131. 
of service of master and mate, ib, 
loss of, ib, 

CERTIFICATE OF REGISTRY, 
how obtained, 121. 

particulars contained in, to be copied in collector *s book, Uf, 
to be recited in bill of sale, 122. 
indorsements upon, 123. 
within what time to be indorsed, ib, 
loss of, ib. 125. 
new, when obtainable, 125. 
penalties for detaining, 126. 
proof of, ib, 
of steam-vessels, 162, 163. 

CHANGING THE SHIP, 

when allowable, 7, 16, 82-84, 135, 136, 191, 217, 219, 220. 

CHARTERER OF SHIP, 

when considered as owner, 1 19, 169. 

what goods he may put on board, 167, 205, 208, 232. 

may underlet it, ib, 168. 

general duties of, 205. 

not completing cargo, 206, 208. 
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HARTER-PARTY, 
what, 134, 165. 
origin of the word, 166. 
by whom executed, ib. 
when owner liable on, 138, 166. 
who to sue on, 166, 167. 
when to be declared od, 167* 
form of, f6. 168, 198. 
usual stipulations in, 168, 198. 
clause binding ship, freight, and cargo, useleM, 169. 
lien for freight under, ib, 
from what time it takes effect, 170. 
how hi reciprocal, ib, 
construction of, ib. 172, 173. 
money paid on, to what account to be placed, 208. 
breach of by not furnishing entire lading, 169. 

LEARANCE OF SHIP, 

Customs regulations respecting, 182, &c. 

agreement for hire of seamen to be produced on, 261. 

certificate of registry of steam-vessel to be produced on, 163. 

ILOTHES. See Wbarino Apparel. 

:OASTING TRADE, 
what is, 140, 184. 
open to what ships, 119. 
pilot not necessary for, 140, 152. 
provisions of Customs' Act respecting, 184, 185. 
of the United Kingdom, 185. 

British Possessions, ib, 

Channel Islands, 186. 

freight when improper vessel employed in, 211. 

:OCKET, 

what, 183. See Clsarancs. 

JOIN, 

importation of, 67. 

COLLISION, 

underwriter liable for loss by, 24. 

what vessels to do to avoid, 164. 

when owner can sue for damage by, ib, 232. 

when a loss by perils of the sea, 199, 200, 232. 

no deduction one-third new for old in case of, 224 n, 

COLONIAL V9YAGES, 
passenger ships for, 161. 

COMMENCEMENT OF THE RISK. See Bottomry, Risk. 
usually from the loading, 9, 20, 92-94. 
where the policy is ** at and from," 19, 20, 92-94. 
on bottomry, 110. 

COMPANY, 

how for liable on policy, 3 «. 103, 105. 
how ship held by, 122. 

[COMPLAINTS, 

court for hearing on the high seas or abroad, 142. 

CONCEALMENT. &6 Fraud. 
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CONDEMNATION, 
effect of, 26, 28. 

sentence of, when evidence, 27, ^7. 
when it changes the property in ship, 2&, 117. 
in what court* it may be nnde, 117. 

CONDITION. See Warranty. 
in policy, breach of vitiates, 89. 
present, what, 173. 

goods do not vest until peiformance o^ 177. 

of ship, owner's and master^s duty as to. See Ship. 

CONSIDERATION, 

must be stated in policy, 6, 12, 13. 

CONSIGNEE, 

identified with his Government, 31. 
mention of in bill of lading, 176. 
liability of for freight, 210. 

CONSIGNOR. *9ee Bill OF Lading, Stoppaos in Transitu. 
identified with his Government, 31. 

CONSTRUCTION, 
of policy, 

general rule, 15. 

words intended to be used in their ordinary meaning, ib, 

usage of trade, ib, 29, 86. 
of charter-party^ 

general rule, 170. 

evidence to explain, ib, 

CONTENT. See Clbaranck. 
what, 183, 184. 

CONTINUANCE OF THE RISK, 
until what time, 9, 1 9. 

CONTRABAND GOODS. See Prohibited Goods, Smuggling. 

CONTRACT. See Agreembnt. 

for conveyance of passengers, 157, 159, 160, 161, 173. 

merchandise. See Bill of Lading. 

of affreightment by charter party, 1 65. See Ch artbr-Partv. 
. dissdution of. See Dissolution of Contracts. 
for hire of master, 264. 

seamen to be in writing, 260, 263. 

form of; 260, 261, 262, 263, 266. 

alterations, &c., in, 260, 261. 

' to be produced on clearance of ship, 260, 262. 

duration of, tb. ib. 

— - evidence of, 262. 

■ copy of to be on board, ib* 

— — « penalties on master for neglect, &c., in preparation, &c., o^ 

ib. 263. 

how proved, 262, 284. 

running agreement, 263. 

to pay seamen extra wages, when good, 264. 

:ONTRIBUTION, 

to general average. See General Average, 
in case of double insurance, 81. 
to return of premium in case of over-insurance, 1 00. 
where there are several bottomry bonds, 111. 
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CONVOY, 

what, 94,95, 188. 

deviation to seek, justifiable, 86. 

yessel may sail before the warranted time to join, 93. 

warranty to depart with, how construed, 19, 95, 188. 

what is compliance with, 95, 96, 188, 189, 190. 

breach of vitiates policy, 94, 95, 188. 

effect of breach of on owner, 188. 

parting from, effect of, 95, J 89. 

expenses while waiting for, by whom to be borne, 230. 

COOK, 

to be carried in passenger ship, 156. 

CORN, 

when insurer liable for damage to, 40. 

COUNTERMAND. See Stoppage in Transitu. 
of delivery of goods, 239, &c. 

COURT, 

sentence of foreign, when conclusive, 27, 97. 

CREW, 

how to act when pilot on board, 137. 

provision for employment of in case of sale of ship, 148. 

leaving behind, 144. 

master's authority, over, ih, 145. 

CRIMPING, 

regulations against, 1 33. 

CUSTOMS, 

regulations respecting clearance of ships, &c 182, &c. 

exportation of goods, ih, 

importation of goods, 1 93, &c. 

duties of master on arrival, ik. 

warehousing, 182, &c. 196. 

DATE, 

of policy to be inserted, 12. 

DAYS, 

how construed in charter-party, 172. 

DEATH, 

of assurer, re- assurance in case of, 79. 

of owner of ship, who entitled to upon, 115, 1 18. 

of part owner, who entitled to his share upon, 127. 

who to sue in case of, 130. 

of seamen abroad, what to be done with their effects, 143» 

wages in case of, 269, 270. 

of animals, &c. during voyage, freight of, 207. 

DECK, 

goods stowed on, insurance of, '5, 8. 

' not the subject of general average, 232* 

when goods may be carried on, 156, 233. 

DECLARATION, 

of sums insured, &c. on same voyage, 104. 

on policy of insurance, 102. 

of place where ship built, own^^hip, &c. to obtain registry, l2li 

that transferee is a British subject, 125. 

expenses of salvage need not be cLaimed specially in, 51, 106. 
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DEDUCTION, 

of new for old, 40, 234. 

from leamen^s wages, 147, 267, 280, 281. 

DELAY, 

when equiTalent to deyiation, 85. 

arising from detention bj GoTernment, 81. 

subsistence of passengers in case o^ 157, 158. 

in loading, effect of on charter-party, 169. 

in unloading, who liable for, 171. 

in sailing. See Tims. 

in pursuing voyage, 190. 

DELIVERY, 

when necessary to transfer property in ship, 116. 

of goods by master, to whom it should be made, 176, 178, 242, 250, 251. 

of bill of hiding. See Bill op Lading. 

effect of to transfer property, 177, 178, 237, 241, 242. 

of cargo on airiyal, 194, 242, 250, 251. 

how made, 1 96. 

DEMURRAGE, 
what, 168, 170. 
measure of damage for, 171. 
when payable, 170, 171, 172, 258. 
how the word ** days" is construed with respect to, 172. 
from what time payable, t5. 
who liable to pay, t5. 

DESERTION OF SEAMEN, 
proceedings in case of, 141. 
entering into the navy not desertion, 268. 
forfeiture of wages and clothes for, 278. 
payment of substitute in case of^ 279. 

DESTINATION, 

master's duties on arrival at port of, 193, ke» 

DESTROYING, 
a ship, 34. 

DETENTION Of* PRINCES, 
what is, 29. 

underwriter liable for costs occasioned by, 30. 
arising from neglect of master or owner, ib. 
in port of lading, effect of, ib, 

insured must abuidon before he can recover in case of, 31. 
effect of upon contract for conveyance of goods, 258. 

DEVIATION, 
what, 84. 
ports should be touched at in the order in which they are mentioned in policyi 

20, 85. 
usage of trade may permit of, 19. 
effect of on policy, 84, 87. 
when justifiable, 86, 190. 
course to pursue after, 87, 191. 
must actually take place to avoid policy, 87. 
is a question of fact, 88. 
premium not to be returned in caM of,, ib, 98. 
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DIAMONDS, 

contribute according to their Talue to general average, 46. 
to be inserted in bill of lading, 178, n, 
liability for loss of, 201. 

DISCHARGE, 

port of, should be stated in policy, 9. 

within what time goods should be diachargedy 10. 

what is, 19. 

of seamen. See Sbambn, Wages. 

master^s duty on arrival at port of, 193, &c. 

DISOBEDIENCE, 

of seamen. See Sbambn, Wages. 

DISSOLUTION OF CONTRACT. 

for the carriage of goods, how, 256, 257. 

effect of, after goods laden, 257, 258. 

by stoppage in transitu. See Stoppagb in transitu. 

under seal, 257. 

by performance becoming unlawful, •&. 

by war, ib, 

by prohibition to export, t6. 258. 

by embargo, 31, 258, 276, 277. 

by capture, 277. 

DOCKS, 

demurrage while waiting in, 171, &c. 

DOCTOR, 

passenger-ship to carry, 156. 

DOCUMENTS. See Papers. 

DOUBLE ASSURANCE, 
what, 80, 81. 

distinction between and re-^ssurance, 81. 
how &r available, tb, 114. 
foreign law of, ib, 

DRUNKENNESS, 

of seamen. See Seamen, Wages. 

DUTIES, 

of master in general, 134, 179, 193. See Master. 

of owner in general, 179. See Owner. 

as to providing proper vessel, ib, 200, 229. See Ship. 

EAST INDIA COMPANY, 

charter-parties of, 173, 205, 206. 

EAST INDIA VOYAGES, 

bottomry and respondentia on, 74. 

EMBARGO, 
what is, 29. 
when lawfuL ib. 

foreigner cannot be insured by British subject against British embargo, 31 . 
but a British subject can be, ib, 
only operates as a suspension of insurance, tb, 
effect of upon contract for carriage of goods, 258. 

EMBEZZLEMENT, 

liability for, 178, «., 192, 201, 203. 
deduction from wages of seamen for, 281. 
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EMIGRATION OFFICER. See Passbnobrr. 
notice of action against^ 160. 
tender of amends by, i6. 

ENEMY. See Alien. 

insurance on property of, 26, 31. 

trading with, 65. 

conveyance of goods to, when illegal, 69. 

insurance on ship cruising against, 74. 

license to trade, 31, 65. 

capture by, divests property, 118. 

penalties for not resisting, and rewards for resisting, 146, 147, 191. 

no deviation if to avoid, 190. 

liability for acts of under bill of lading, 199. 

ENTRY, 

of goods, 182, 185, 186. See Clbarancb, Goods. 

EVIDENCE, 

not admissible to vary or contradict policy, 105. 

charter-party, 170. 

effect of receipt of premium in policy as, 12, 106. 

what is presumptive evidence of loss, 24. 

sentence of condemnation, when evidence, 27, 182. 

of capture, what is, ib, 

in action on policy in general, 105, 106, lOV. 

in action on policy on freight, 107. 

of contract for hire of seamen, 262, 284. 

of usage of trade, 15-19, 86, 209. 

FACTOR. See Agbnt. 

transfer of bill of lading by, 177, 248. 
delivery to does not transfer property, 237. 

FIRE, 

loss by, what is, 21, 201. 
liability for, ib, 

FISH, 

when underwriter liable for damage to, 40. 

FLOUR, 

when underwriter liable for damage to, 40. 

FOOD. See Provisions. 

FOREIGN COUNTRY, 

when master may borrow, &c. in, 108. 

FOREIGN COURT, 

sentence of, when conclusive, 27, 97, 182< 

FOREIGNERS. See Alien, Enemy. 

FOREIGN SHIPS, 

insurance of, against British capture, 31. 

■ interest or no interest, 75. 

re-assurance of. See Re- assurance. 

FORFEITURE, 

of unregistered ship trading as a British ship, 120. 
of goods shipped without being cleared, 184. 
of seamen's wages. See Wages. 
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FRAUD, 

vitiates a policy, 55. 

kinds of^ 56. 

concealment of material circumstances from insurer, 57, 59, 96. 

what circumstances should be communicated, 58. 

what are material circumstances is a question of &ct, t6. 

difference between a warranty and a representation, 59, 91. See Warranty. 

misrepresentation avoids the policy, 56, 59, 91. 

representation to first insurer extends to the others, 59. 

effect of representation, &c. by agent, 60. 

will not be presumed, t6. 

upon whom proof of lies, ib, 

return of premium in case of. See Return of Prsmiuii. 

in bill of lading, 177. 

FREIGHT, 
what, 208. 
may be insured, 4. 

when profits may be insured as, tb., n. 

liability of owner, when confined to value of ship and, 13, 138, 151, 202-205. 
when an assured upon can recover, all the goods not being on board, 21. 
belongs to insurer of ship, paying for a total loss of, 40, 53. 
so after abandonment of ship, 54. 
total or partial loss of, 53. 
insurer of, when liable, t&. 
evidence in action on policy on, 107. 
mortgagee of ship, when entitled to, 118. 
hypothecation of, 135. 
statement of mode of payment of, in charter-party, 167, 209. 

bill of lading, 176. 

when indorsee of bill of lading liable for, 1 77. 

when payable, 1 78, 1 79, 207, 208. 

when charterer liable for, he not having la'den ship, 206, 208. 

contract for payment of, in general entire, 207, 209, 216. 

when divisible, 209, 216. 

payment of, on shipment, 208. 

money paid in advance of, 208. 

amount of, ib. 

how calculated, ib, 

from what time payable, 209, 221. 

at what time payable, 195, 208, 210. 

by whom payable, 210. 

for owner's goods, 176 

— things which have died during voyage, 207. 

— child bom during voyage, 208. 

— goods not on board, 206, 208, 20$. 

not, and where pwrt only, delivered, 207, 210, 216, 

thrown overboard, 210, 236. 

sold for repairs, &c., tb, 

when payable by captor of from a neutral vessel, 211. 

carried in neutral ship, ib. 



on illegal voyages, ib, 

in an improper coasting vessel, ib. 



— in case of recapture, ih. 

— damaged, 212-216, 219. 



where voyage not terminated, 216-224. 
where ship captured, 218, 219, 220. 



goods may be delivered by master before payment of, 195, 210. 

when goods damaged or rendered useless may be abandoned to save, 212-216. 

apportionment of, 209, 216-224. 

voyage must begin before right to payment of, accrues, 221. 

partial loss of, may be recovered on declaration for total loss, 103, 224. 

payment of into Admiralty Court in bottomry suit, 224. 

for goods thrown overboard contributes to general average, 236. 
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FRUIT, 

when insurer liable for damage to, 40. 

FURNITURE OF SHIP, 
what is incladed under, 21. 

GAMING POLICIES. See Wager Policibs. 

GENERAL AVERAGE. See Avbragb. 
what is, 36, 43-6 
principle of, 225. 

in what cases, and in respect of what goods, &c, claimable, 44, 45, 46, 226-232. 
liability of insurer to contribute to, 45, 48, 113. 
who to contribute to, 46, 113, 226. 
what shall contribute to, 46, 47, 233, 234. 
in respect of goods wrongfully on board, 232. 
how computed, 47, 234-236. 

at what price goods shall be estimated for, 47, 233, 234. 
at what time payable, 48. 
remedy for, 49, 195, 236. 
may be recoTered notwithstanding insurance, 49. 
owner of ship has lien on cargo for, 76, 195. 
lender on bottomry and respondentia does not contribute to, 46, 1 1 3. 

GENERAL SHIP, 
what, 134. 

GIBRALTAR, 

registry of ships there, 120. 

GOD, 

meaning of the expression '' Act of God,^' 198. 

GOLD, 

contributes to general average, 48. 
to be inserted in bill of lading, 178, n. 
liability for, 201. 

GOODS, 

policy on, void if ship is nnseaworthy, 63, 64. 

prohibited, insiuance on, 65, Q9, See Prohibited Goods. 

what cannot be carried in passenger-ship, 156. 

what goods shipper may lade ship with, 167, 205, 208, 232. 

responsibility of master and owner for. See Master, Owner, Limitation of 

Responsibility. 
quantity to be put on board, 181, 206, 208. 
duties of master with respect to clearance of, 182, &c. 
how shipped for exportation, ib. 
shipped without being cleared, forfeited, 184. 
time and place of landing inwards, 193. 
customs regulations respecting warehousing, 182, &c. 196. 
■ exportation of, i6. 



— importation of, 193, 194, 196, 197. 



abandonment of when damaged oi useless, to save freight, 212 — 216. 
shifting from one ship to another. See Changing the Ship. 
stowage of on deck. See Deck. 

GUNPOWDER, 

importation of, 67, QB» 
exportation of, 69. 

HELIGOLAND, 

registry of ships there, 120. 

HIRING OF SEAMEN. See Seamen, Agreement. 
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HOSPITAL, 

for disabled seamen, 147. 

HUSBAND OF SHIP, 
meaning of, 127, 133. 

HYPOTHECATION. See Bottomry, Bottomry bond. 
by master, when it can be done, 107, «., 108, 135, 192. 
what can be hypothecated, 135, 192. 

ILLEGALITY. See Prohibited goods. Illegal voyages, SMtJGOLiNo. 

ILLEGAL VOYAGES. See Prohibited goods. 
what, 27, 69, 259. 
insurance upon not enforcea^U, 64. 
efiect of part being illegal, ib. 
return of premium on, 98. 
freight for, 21 1. 

INDORSEMENT, 

of sale or mortgage on certificate of registry, 123. 

of bill of Uding, effect of, 1 76, 1 77, 245, 246-248. See Bill op Lading. 

by factor, 1 17, 248, 249. 

to different persons, 250. 

INSOLVENCY. &c Bankruptcy. 
of assurer, re-assurance in case of, 79. 

INSURANCE. See Policy. 
nature of, 72. 
who may be insurers, 3. 
what may be insured, ib, 4, 21, 74, 76, 1 14. 
nature and particulars of property insured must be stated in policy, 4, 7, 21, 74, 

114. iSSstf Interest. 
on ship, to what it extends, 21, 22. 
when it extends to losses occurring not in the ship, 18. 
on alien property, 26. See Alien. 
on the property of an enemy, 31. See Enemy. 
on neutral property, t6. 
against British capture, ib, 

embargo, ib, 

on illegal voyages, 64. See Illegal Voyages. 

of prohibited goods, 65. iS'gd Prohibited Goods. 

of goods prohibited by laws of foreign country, 70, 71. 

on interest or no interest, 72, 74. See Wager Policy. 

on ship cruising against enemy, 74. 

in case of bankruptcy, &c., of assured. See Rb- assurance. 

double. See Double Insurance. 

of soWency of underwriter, 80. 

effect of deviation upon, 84, 87. 

INSURED. 

what may be, 5. 

name of in policy. See Policy. 

INSURER. See Underwriter. 
who may be, 3. • 

name of in policy. See Policy. 

INTENTION. 

policy to be constmed according to, 15, &c. 23L 



I 
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INTEREST. See Wagbr PoLiass, Bottomry. 
or no interest, insurance upon, void; 72. 
should be stated in policy, 7, 114. See Bottomry, Policy. 
what insurable, ib. 73, 74, 76, 80, 98. 
return of premium where insurance made without, 99. 
statement of in declaration on policy, 102, 103. 
proof of in action on policy, 106. 
on money lent on bottomry, 110. 

JETTISON. See Avkragb. 
loss by, what is, 23. 
when justifiable, 44, 226. 
when general average payable for, ib, i6. 
when insurer liable for, 44, 45. 
&i what price goods to be estimated, 47, 233. 
freight payable in case of, 210. 
does not divest property, 232. 
goods thrown overboard pay general average, 234. 

JEWELS, 

when they contribute to general average, 46, 233. 
at what value estimated, 48, 233. 
to be inserted in bill of lading, 178. 
liability for, 201. 

LADING. See Bill op Lading. 

LASCARS, 

hiring of as seamen, 263. 

LAWS, 

of foreign country, how fer regarded, 70. See Rbvbnub Laws 

LEAKAGE, 

liability for, 181, 191,213. 

LIABILITY. See Ownbr, Mastbr, Limitation op Rbsfonsibility. 

LICENCE, 

of cargo, 64. 

to trade with enemy, 31, 65. 

to trade, effect of, 31. 

for procuring or engaging seamen, 133. 

of pilots. See Pilots. 

LIEN, 

may be insured, 4, 76. • 

of person paying salvage, 76. 

of owner of ship on cargo for general average, t6. 195, 236. 

of successful suitor in a case of damage, 112. 

on cargo for hire of ship, 169. 

for freight, ib. 195, 209. 

how affected by bankruptcy, ib, 

on baggage of passenger for passage money, 195. 

for charges, ib. 206. 

how far effectual against stoppage in transitu, 240. 

of seamen for wages, 282, 287. 

i not to be taken away by agreement for hire, 262. 

how waived, 169. 
how lost, t6. 195. 

LIFE, 

preservation of, not the subject of general average, 233 

; when salvage payable for, 50, 252. 

penalties on master and seamen for misconduct endangerinir, 141. 
pilot for ditto, 152. 
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LIGHTERS, 

effect of placing goods in, 9, 10, 16, 196. 
firein, 21, 201. 

LIGHTS, 

to be carried by sea-going vessels, 163. 

LIMITATION OF ACTIONS, 
under Passengers^ Act, 160. 
for seamen's wages, 287. 

LIMITATION OF RESPONSIBILITY, 

to value of ship and freight, 13, 138, 151, 202-205. 
how value to be ascertained, 205. 

LOADING, 

how to be done, 180. 

LOG BOOKS, 
form of, 143. 
to be properly kept, ib. 
contents of, i6. 

when and to whom to be delivered up, ib, 
pilot to write his name in, 150. 

LONDON, 

how far the port of extends, 9 . 
what is a departure from, ib. 

LOSS, 

by capture. See Capturk. 

by perils of the seas. See Perils of the Ska. 

proximate, and not Kmote cause of, to be considered, 19, 23, 24, 26. 

presumption of by absence, 24, 25. 

total. See Total Loss. 

partial. See Partial Loss. « 

how alleged in declaration on policy, 103. 

proof of, inaction on policy, 106. 

in case of bankruptcy of underwriter, 1 1 3. 

what within bottomry bond, 112, 113. 

of certificate of registry. See Cirtificati of Rboistry. 

of master's or mate's certificate of competency or service. See Csrtificatb. 

LOST OR NOT LOST. See Intbrbst. 
effect of these words, 12. 

MAJORITY, 

of part-owners, acts of, 128, 129. 

MALTA, 

registry of ships there, 120. 

to be deemed in Europe within Customs Act, 187. 

MASTER, 

contract for hire of, 264. 

may insure his salary, &c., 4. 

whether name of should be inserted in policy, 6, 7. 

money paid to redeem him from imprisonment not the subject of general 

average, 46. 
examination of, 131. 
certificates of competency and service. See Cbbtificatb. 
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MASTER (conHntted), 

being part-owner, relation of to others, 134. 
power of in generaL, 135, 136. 
cannot mortgage ship, 1 07 n. 
when he may sell ship, 107 n., 115, 135. 
-cargo, 135,192. 



hypothecate, 107 n., 108. See Bottomry, Hypothbcation. 
pledge owner's credit, 108, 109, 111, 135, 136. 



can only bind owner for necessaries, 1 37. 

liability of owner for contracts of, 134, 135, 136, 137, 138, 140. 

torts of, 137, 139. 

cannot pledge ship or goods for his own debt, 109. 

borrow money to pay past debts, 136. 

power of to sign bills of lading, 135, 176. See Bill of Lading. 
relation of, to ship owner, 135, 136, 137. 

to shipper of goods, ib. 

limitation of authority of, 136, 137. 

when he may pilot his own vessel, 140, 149, 152, 158. 

when he must take pilot, 140, 152. ' 

how to act when pilot on board, 137, 151. 

personal liability of, 137, 140. 

when responsible to owner, 141. 

authority of over crew, 144, 145,280. 

. passengers, ib. 

has no judicial authority, 145, 

duties of, in general, 134, 179. See Dutibs. 

• under Passengers' Act, 154-162, 

with respect to hiring of seamen, 260^264. 

— — discharge of seamen, 267, 268, 

on arrival of ship, 193, &c 

under Customs Act with respect to clearance of ship, 183, &c. 

— ■ shipping of stores, 183. 

exportation and entry of goods, 

182. 
what to do to avoid collision, 1 64. 

liability of, for non observance of Trinity House rule respecting collision, t&. 165. 
V — to seamen for misconduct towards, 267. 

for goods, &c., on board, 178, 180, 192, 198-201, 203, 204. 

. condition, &c. of ship, 1 79, 

bad stowage, 181. 

execution of charter-party by. See Charter-Party. 

to whom he should deliver goods, 176, 178, 239, 250, 251. See Stoppage in 

Transitu. 
to sail without delay. See Time. 
to pursue voyage without delay, 190. 
detaining cargo for general average, 76, 195, 236. 
may part with cargo before freight paid, 195, 210. 
wages of, 265. See Wages. 
penalty for misconduct endangering ship, life, or limb, 141. 

MATE, See Master. 
examination of, 131. 
certificates of competency and service. See Certificate. 

MEDICINES, 

to be kept on board ship, 134, 156. 

MEMORANDUM— CLAUSE, 

effect of in policy, 7, 37, 40, 41. 
when introduced 37, 40. 

MINORITY, 

of part owners, acts of^ 128. 
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IISREPRESENTATION. See Fraud. 

IISSINGSHIP. SeeLosB. 

IISTAKE, 

amendment of, in policy, I. 

money paid under, may be recovered back, 43. 

lONEY, 

insurance o^ 8. 

contributes to ^neral average, 48. 

importation of, 67. 

advanced to captain abroad, not insurable, 98. 

faow master to raise, 135. See Hastbr. 

lONEY PAID, 

by insured to release his ship, when recoverable from underwriter, 26, 27. 
in advance for freight cannot be recovered back, 208. 

lONTH, 

in general, calendar, 20d. 

lOORING, 

in safety, what, 9, 19. 

fORTGAGE, 

when master may mortgage ship. See Maatbr, Htpothbcation. 

effect of under bankrupt laws, 116 n., 117, 126. 

effect of, in general. See Mortgagor. 

proceedings upon. See Registration, Bill of Salb. 

fORTGAGEE OR ASSIGNEE, 
has insurable interest, 76, 119. 
how far owner, 118, 125. 
rights oi^ t&. 
liability o£^ t6. 

should procure indorsement of mortgage on certificate of registry, 1 23. 
registered, not affected by bankruptcy of mortgagor, 125. 

NAVIGATION, 

statutes relating to, 1 19. 

•NEUTRALITY, 

neutral ship cannot be searched, 30. 
seizure of goods in, 21 L 



- property may be insured, and effect o^ 82. 



warranty of^ d^, 

effect of breach of, ib, 

what is compliance with, i6. 

NEW FOR OLD, 

deduction for, 40, 234. 

NOTICE, 

to declare what sums are insured on same voyage, 104. 

)PEN POLICY, 
definition of, 1 . 

)VER-INSURANCE, 

return- of premium in case of, 100. 
how ascertained, 104. 

)WNER OF SHIP, 
who may be, 125. 

who entitled to ship upon death of, 115. 
— — — bankruptcy of, t&. 
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OWNER OF SHIP {continued), 
how many there can be» 121. 

limitation of liabihty of, to value of ship and freight. 13, 138, 151, 203. 
liability of, on charter-party. See Chartbr- party. 

forbad stowage, 11, 181. 

for goods on board, 178 n., 180, 181, 192, 198-201. 

for thieves, 11, 180, 181. 

for money borrowed by Master. See Bottomry, Master. 

for contracts of master, 134, 135, 136, 137, 13H. 

for torts of master, 137, 139. See Master. 

when pilot taken, 139, 151. See Pilot. 

general nature of his duties. See Duties. 

PAPERS, 

to be on board ship, 181. 

simulated, not to be taken on board, t&. 

PARTIAL LOSS, 
what is, 37, 38. 

when underwriter liable for, ib. 42. 
how calculated, t6. 38, 39. 
is calculated upon the prime cost, 39. 
not payable in case of a subsequent total loss, 40. 
of perishable goods, t&. 
may be recovered on declaration for total loss, 103, 224. 

PARTNER, 

ships or shares belonging to, 122. 

PART OWNERS, 

how many there can be, 121. 

order to insure by one binds all, 6. 

sale of ships by master, being, 115. 

cannot sell each other ^s shares, 115, 116. 

sale of share of, how possession given, 1 1 6, 117. 

are tenants in common, 127. 

share of passes to personal representatives in case of death of, ib, 130. 

proceedings in case of disagreement of, 128. 

acts by minority of, ib. 

employment of ship by, 127, 128. 

cannot be compelled to sell their interest, 129. 

bankruptcy of, effect of, ib, 

lien of, on each other^s shares, ib. 

settlement of accounts between, ib, 

remedy of, for adjustment of accounts, 129, 130. 

interest of, with respect to strangers, 130. 

actions by, against each other, 128, 129, 130. 

strangers, who to sue, 1 30. 

against, ib. 

may recover for damage to their shares, t6. 
relation of master being part owner to the others, 134. 

limitation of liability of, to value of ship and freight, 204. See Liihtation 
op Responsibility. 

PASSAGE BROKERS, 
what, 159. 
duties of, ib, 

PASSENGERS, 

Act relating to conveyance of, 154-162. 
requisites of ships for the conveyance of, 155. 
master's authority over, 144, 145. 
to be provided with good provisiona, 145, 158, 161. 
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ASSENGERS (continued)^ 

number to be carried, 155, 163. 

space allotted for, t5. 

lists of, to be delivered to officer of Customs, ib, 161. 

not paying ^eir fiu%, 156, 163. 

medical inspection of, 157. 

diseased to be landed , t&. 

penalties on master or seamen for misconduct endangering safety of, 141. 

pilot for ditto, 152. 

remedy of, for return of passage-money, 157, 158, 160. 

subsistence of, in case of detention of ship, 157, 158. 

right to be forwarded by another ship in case of damage, 158. 

landing without consent, e&. 

may remain on board forty- eight hours after arriviU, 15d. 

to receive contract ticket on payment of passage-money, t6. 

on Colonial voyages, 161. 

contracts for conveyance of, 154-162, 173. 

may be entitled to salvage, 252. 

•EOPLE, 

detention by, 29. 

ERILS OF THE SEA, 

those insured against, must appear in policy, 10. 
what are, 11,23, 26, 112, 195, 200. 
by whom to be determined^ 24, 199. 

ERISHABLE GOODS, 

when insurer liable for damage to, 40. 

ETTY AVERAGE. See Average. 
what is, 36, 206, 207, 225. 
on whom it foils, ib, ib, ib, 

ILOTAGE, 

insurer not answerable for, 36. 

how satisfied, 112. 

remedy for, 150. 

retainer of, by consignees and agents, ib. 

amount o^ 151. 

•ILOTS, 

kinds of, 148. 

of Cinque Ports no longer exist, ib, 

when entitled to salvage, 50. 

how master apd crew to act when taken, 1 37. 

liability of owner when taken, 139, 151. 

when to be taken, 140, 162, 153, 180. 

when master may be, ib, 149, 152, 153. 

liability of master for not taking, 152. 

Acts relating to, ib, 

by whom licensed, ib, 

examination of, 149. 

list of, at Trinity House, ib, 

at each port, ib. 

must not keep public-houses, ib* 
licenses, duration of, ib, 

revocation, &c., of, ib, 

description of pilot to appear in, if*, 

registration of, ib. 

penalty for refusing to act, &c., 150. 
boats, t6. 153. 

not to be taken to sea beyond their limits, 150. 

X 2 
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PILOTS (continued), 

to write their names in log-book, 150. 

remedy for pilotage, t6. 

remnnention of, 151. 

liability of, 152. 

when unlicensed persons may act as, 149, 153w 

penalty on unlicensed persons acting as, 149. 

reward of unlicensed persons acting as, 151. 

PIRATES. See Capturb. 

loss by, lender on bottomry rant risk of, 1 12. 
capture by, does not direst property, 1 1 8, 
penalties for not resisting, 145, 146, 191, 280. 
reward for resisting, 146. 
no deviation if to avoid, 1 90. 
whether loss by is a peril of the sea, 199. 
general average for ransom from, 227. 
expense of resistance of, 231. 

PLEAS, 

in action on policy of insurance, 104. 

in abatement of non- joinder of part-owners, 130C 

POLICY, 

definition of, 1. 

kinds of, ib. 

is a contract of indempity, t&. 81, 114. 

amendment of mistake in, 1. 

contemporaneous slip is deemed part of, 2. 

alteration of, ib. 

does not pass by assignment of ship, tb, 

property in, ib. 

effect of written clauses in, 3, 15. 

when names of underwriters should be expressed in, 3, 17. 

requisites of, 5. 

form of, ib, 

name of insured, ib, 

insurer, ib, 13. 

premium or consideration, 6, 12, 13. 

name of the ship and master, 6, 82. 

nature and particulars of the property insured, 7, 114. 

memorandum, 7, 8. 

place of loading and discharge, 9, 84. 

commencement and determination of risk, ib, 91, 92. See Risk. 

perils and risks insured against, 10, 13. 

time of execution of, 12. 

stamp, »6. See Stamp. 

must be written, 13. 

sum insured, ib, 
how long in force, 19. 
on ship, to what it extends, 21, 22. 
how affected by fraud, 55. 
wager. See Wager Policixs. 
proceedings upon, 101. See Action. 

in what court, »6. 

assignment o^ who to sue in case of, 103. 

PORTS, 

of lading and discharge should be stated in policy, 9, 84. 
where the ship is to touch at should be stated, ib, 

should be touched at in the order in which they are mentioned in poIicT. 
20, 85. J r- 

liberty to touch and stay at all ports for all purposes whatsoeyer. howconstraed, 
21,85. *^*^ 
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PORTUGAL, 

trade of, 74, 76. 

POSSESSION, 

how given on sale of ship, 116. 

remaining in, after sale, t&. 

of part of ship, how given, ib, 117. 

PREMIUM, 

must be inserted in policy, 6, 12, 13. 
effect of receipt for in policy, 12, 106. 
return of. See Kbturn op Premium. 
apportionment of, 99, 100. 
contract for, in general entire, 100. 
cannot be set off, 101. 

PRESUMPTION, 

of loss of ship, 24, 25. 

PRIMAGE, 

what is, 36, 206. 

on whom it falls, ib, ib, 

PRINCES, 

restraint ot See Dbtbntion. 

PRIZE. See Capturb. 

PRIZE SHIPS, 

registry of, 120, 121. 

PROFITS, 

when and how they may be insured, 4, ib. n, 

PROHIBITED GOODS, 

insurance on, when void, 65, 69, 70, 72. 

what are, 67-70. 

of foreign country, 70, 71. 

what are prohibited to be carried in a passenget-ship, 156. 

not to be taken on board, 181. 

no freight payable by captor of, 21 1 . 

PROHIBITION, 

to export goods, effect of, 258. See Prohibited Goods. 

PROPERTY, 
in policy, 2. 
in ship captured, not changed until condemnation, 28, 117* 

how proved, 106, 115, 116. 

how acquired, 115, 116, 117, 122. 

to whom it passes on death of owner, 115. 

- bankruptcy of owner, ib. 



-how transferred, 116, 117, 122. 

-not changed by capture by pirates, 118. 



in goods, when it vests in consignee, 1 77. 

PROVISIONS, 

when protected by a policy on ship and furniture, 21, 22; 
reduction of quantity of for misconduct, 142, 280. 

extra wages to seamen in case of, 272, 28di 

passengers to be provided with, 145, 158, 161. 

PROXIMATE CAUSE OF LOSS, 

to be considered, and not the remote cause, 19, 23, 24, 26* 
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QUALIFICATIONS. See Master, Sbamsn. 
of master and seamen, 131, &c. 

QUARANTINE, 

package and care of goods daring, 196. 

RANSOM, 

when lawful, 26, 145, 146, 191, 202, 218, 275, 
when the subject of general average, 227, 275. 

RATS, 

liability for damage by, 191. 

RE-ASSURANCE, 
what, 78, 81. 
foreign law of, ib. 80. 
English law of^ 79. 
in what cases lawful, ifr. 81. 
of foreign ships, 80. 
distinction between and doable insurance, 8L 

RECAPTURE. See Capturk. 
eflFect of, 26, 27, 218, 275-278. 
Toyage may be prosecuted after, 28. 
salvage payable on, 50. 
freight payable on, 211, 218. 219. 

RECEIPT, 

for premium in policy^ effect of, 12, 106. 

REGISTRATION OF SHIP. See Certipicatb ow Registry. 
what ships entitled to, 119, 120. 
consequence of want of, 120, 205. 

place of registry, in general port to which ship belongs, 121. 
condemned as prize, ^. 
proceedings on, «6. 122, 123. 
acts relating to, to be construed strictly, 122 n. 
certificate of. See Certificate op Registry. 
de novo, 124, 125. 
in case of mortgage of, 125. 
what owners can be registered, t&. 
declaration by transferee on, »&. 
of steam vessels, 162. 

RENDEZVOUS, 

sailing from place of is a departure with convoy, 19, 95^ 188. 

REPAIRS, 

when a deduction is to be made dew for old, 40, 234. 

when the subject of general average, 45-6, 48, 228, 229, 230, 231. 

putting into port for, when a deviation, 86 « 

who liable for, in general, 118. 

liability of mortgagee for, tb, 

above 208. per ton made abroad, effect of, 121. 

when to be made, 135. 

REPRESENTATION. See Fraud, Warranty. 
must be substantially performed, 59, 91. 
distinction between and warranty, 59, 90, 91. 

RESPONDENTIA. See Bottomry. 

RESPONSIBILITY. See Owner, Master, Limitation oip R^esponsibility 
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RESTRAINT OF PRINCES. See Detention. 

RETURN OF PREMIUM, 
general rules as to, 99. 
in case of fraud, 61, 97, 98. 

misrepresentation, ih, 

deviation, 88, ^Q, 

failure of consideration, 97, 98. 

over-insurance, 100. 

where ship has arrived before policy made, 97. 

clauses reUiting to in policy, construction of, ib, 

does not take place where risk has once attached, 98, 99, 100, 

or where the insurance is illegal, 98. 

where policy void, ib. 99. 

where policy cancelled, 09, 

part, tb, 100. 

who to sue for in case of bankruptcy, 101. 

REVENUE LAWS, 

of this country, breach of, 64. 

of foreign countries not noticed here, tJ. 71. 

RISK, 

should be inserted in policy, 13. 

on goods, commencement and determination of, should be stated in policy, 9. 

so also on ship, 10. 

when it commences, 9, 20. See Commbncbment op Risk. 

when it terminates, 9, 1 9, 20. 

bottomry, nature of, 108, 109, 110, 135. 

when it commences, 110. 

what lender on must run, 110, 112, 135» 

ROBBERS, 

what is a loss by, 1 1, 176, 180 «. 

who liable for loss by, 11, 180, 181, 199, 201, 203. 

SAILING, 

time of. See Time. 

SAILING, WARRANTY OF. See Warranty, 
to be strictly complied with, 91, 92. 
what is a compliance with, 92, 93, 174, 182. 
breach of, vitiates policy, 92. 
foreign law as to, ih, 
effect of advertisement as, 174. 

SAILING INSTRUCTIONS, 

master should obtain when sailing with convoy, 189, 190. 

SAILORS. See Seamen, Wages. 
wages of, when insurable, 4, 21. 

SALE. See Registration. 

of ship by master, when allowable, 107 n. 11^, 135. 

on proceedings on bottomry bond. 111, 117. 

for salvage, 253, 254. 

• for wages, 281. 

what passes by, 21, 116. 

- when delivery necessary on, 116. 



-when abroad, 117. 

- after registry to be by bill of sale, ib. See Bill of Salb^ 



of part of ship, how, 116. 

by Court of Admiralty confers good title, 117. 

in case of capture, 118. 

of cargo by master, 185, 186, 192. 
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SALT, 

when underwriter liable for damage to, 40. 
does not include saltpetre, ib. n. 

SALVAGE, 

what is, 49, 251. 

who entitled to, 50, 74, 252, 254. 

for preservation of life, 50, 252. 

misconduct, Sic^ deprires of, 50, 253. 

amount payable in case of wreck, i&., 252. 

re-capture, 26, 50. 

in general, 51, 252. 

how adjusted, ib. ib, 

insurer liable for expenses of, ib, 

loss of, per se, only an average one, t5. 

abandonment where salvage and other expenses are great, ib. 

how recovered, 252, 253, 254. 

owner of ship paying has a lien on goods saved, 76, 

expense of can be proved where not specially laid in declaration, 51 , 106. 

lender on bottomry and respondentia not entitled to benefit ol^ 11 3. 

in respect of goods thrown overboard, 232. 

a custom against is good, 252. 

by Her Majesty^ ships, 252, 254. 

SEAMEN. See Wages, Brftish Seambn, Crbw* 

who are, 132, 264. 
^ registers of to be kept by shipping masters, ib. 
Merchant Seamen^s Act, ib. 
Seamen's Protection Act, 133. 
mode of hiring, 141, 259, 260. 
who may hire, engage or provide, 133, 260. 
license for procuring, 133. 

penalties on persons influencing or interfering with, ib. 
accommodation for in ship, 1 34. 
contract for hire of. See Contract. 
bound to exert themselves to the utmost^ 264. 
desertion of, 141, 268, 278, 279. 
misconduct of, 141, 279. 
damaging ship, 142, 279. 
assaulting master or mate, 142, 145, 279. 
disobedience of, 14l, 142, 279. 

refusing to resist pirates or enemy, 146, 147, 191, 280. 
rewards for resisting pirates, 146. 
death of while abroad, what to be done with their effects, 143. 

wages in case of, 269, 270. 

forcing on shore, 144. 

leaving behind, ib, 

toaster's authority over, ib, 145. 

provisions for the benefit of disabled, 147« 

payment of. See Wagb8. 

mode of discharge of, 262, 263, 267, 268. 

when to be considered as engaged, 263. 

discharged, ib, 

entering into the navy not to be deemed deserters, 268. 
lien of for wages. See Lien. 
Lascar, 263. 

SEARCH, 

a neutral ship cannot be searched, 30. 

SEARCHER, 

duties and powers of with respect to clearance of goods, 182, &c. 
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SEA-WORTHINESS, 

warranty of, 62. 

to what time referred, 63. 

meaning of the term, i6. 200, 229. 

effect of unseaworthiness of ship upon policy, 63, 64, 180* 

SEED, 

when insurer liable for damage to, 40. 

SENTENCE, 

of foreign court, when conclusive, 27, 97, 1 82. 

SET OFF, 

premium cannot be, 101. 

SHIP, 

into how many parts divided, 1 22. 

by assignment of, policy does not pass> 2. 

insurance of, to what it extends, 21, 22. 

master of, may insure his wages, &c., 4, 81. 

insertion of name of in policy, 6, 7, 82. 

shifting goods from, 7, 16, 82. See Changing the Ship. 

commencement and conclusion of risk on. See Risk. 

when a presumption arises of loss of, 24, 25. 

punishment for setting fire to, or destroying, 34. 

property in. See Property. 

what passes on sale of, 2, 116. See Sale* 

British. See British ships. 

registration of. See Registration. 

to what port a ship belongs, 121. 

penalties on master or seamen for damaging, 142, 279. 

for misconduct, endangering, 141, 279. 



-pilot for ditto, 152. 



inspection, &c., of, under Passenger*s Act, 155. 

for conveyance of passengers, 154-162. 

abstract of Passengers Act to be posted in, when, 159, 161. 

so of certificate of registry, 163. 

duties of owners as to condition of, 179, 200, 229. 

to be properly manned, 180. See British seamen* 

when to sail, 174, 182. See Time. 

size of, for exportation, 182. 

customs regulations respecting clearance of, 182, &c. 

SHIPPING MASTER, 

what, and duties of, 132, 133, 260, 261, 262, 263, 266, 267, 280. 
to decide questions between master and seamen, 267. 

SHIPPING OFFICES, 

establishment and business of, 132, 133. 

SHIP'S ARTICLES. See Agreement. 
ship going to sea without, 132. 

SHIPS' PAPERS. See Paters, 

SHIPWRECK, 

what to be done with passengers in case of, 158. 
freight of good saved from, 217, &c. 
wages of seamen in case of, 271) 274. 

SICKNESS, 

of seamen. See Seamen, Wages. 

SIMULATED PAPERS, 

not to be taken on board, 181. 
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SLAVES, 

contributed to general average, 233. 

SLIP, 

when part of policy, 2, 13. 

SMUGGLING, 

voyages, insurance on, 64, 98. 
goods. See Prohibitbd goods. 
customs regulations respecting, 187* 

SPAIN, 

trade of, 74, 76. 

STAMP, 

effect of alteration upon, 2. 

on policies of insurance, 12, 13, 14. 

STEAM VESSELS. See Ship. 
statute relating to, 162. 
survey of, ib. 
register of, ib. 

certificate of registry to be posted in, ib, 
passengers in. See Pa8SBN6BR& 
what boats, &c., to carry, 163. 
lights to be carried by, t&. 
inspection of, 165. 

STEWARD, 

to be carried in passenger ships, 156. 

STIFFENING ORDER, 
what, 182. 

STOPPAGE IN TRANSITU, 
in what cases allowable, 237. 
French law of, ib, 
Russian law of, 238. 
who may exercise it, 240. 
when it may be exercised, 237, 239, 240. 
where bill given for price of goods, 240. 
where a lien exists in another, t6. 
when goods ate deemed to be in transitu, 241-244. 
in whose hands goods may be stopped, tfr. 
effect of to rescind contract, 240, 259. 
by what acts right may be taken away, 244-251. 
after mdorsementof bill of lading by consignee, 245-251. 

STORES, 

customs regulations respecting shipping of, 183, &c. 

STOWAGE, 

bad, liability for, 11, 181. 

STRANDING, 
what is, 23, 42. 

memorandum of, is an exception, and not a condition, 42. 
stranded vessel, when it ceases to be privileged as a British ship, 12 i. 

TENDER, 

of amends under Passengers' Act, 160. 
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THIEVES, 

who liable for loss by, 11, 180, 181. 
meaning of, 175, 176, 180 ». 

TIME. See Warrantry. 
of sailing, 182, 187. 

in case of storm, 187. 

when warranty to sail with convoy, 93, 188. 

TIME POLICIES, 
construction of, 22. 

TOBACCO, 

when may be imported, 67, 68. 

TOTAL LOSS, 

when loss by capture is, 26. 

abandonment does not, per w, make, 27, 53, 54. 

what is, 36, 37, 39, 41, 52, 113. 

insurer's liability in case of, t6. 

partial loss after, 40. 

turning out to be a partial loss, eflect of, 43, 55. 

on declaration for, a partial loss may be recovered, 103, 224. 

TRANSFER, 

of ship, how made, 116, 122. 

not valid without compliance with registry act, 122. 

indorsement of, on certificate of registry. See Cbrtificats op Rboistrt. 

of bill of lading, how made, 176. See Bill of Lading, Indorsement. 

TRANSIT. See Stoppage in Transitu. 

TRANSSHIPMENT. &» Changing the Ship. 

TRIAL, 

of complaints on the high seas or abroad, 142. 
of offences coomiitted at sea, 144. 

UNDERWRITER, 
definition of, 1 . 
who may be, 3. 
name of in policy, 13. 
when his risk is at an end, 19. See Risk. 
liability of in case of capture, 26. 

- for costs of compromise, »6. 27. 



- for costs of detention, 30. 

— salvage, 51. 
loss or damage to prohibited goods, 65, 66. 



only liable in proportion to what he has underwritten, 37. 

may be liable beyond his subscription, 38. 

solvency of, not insurable, 80. 

proof of loss in case of bajikruptcy of, 113. 

USAGE OF TRADE, 

policy to be construed with reference to, 15-19, 86. 
underwriter when bound to know, 19, 86. 

VALUED POLICY, 
definition of, 1, 27. 
effect of, 38. 

VICTUALLING BILL, 
what, 183, 184. 
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VOYAGE, 

need not be direct, if usage of trade allowB, 19. See Dkviation. 

may be prosecuted after capture and re- capture, 28. 

illegal or prohibited. See Illegal Voyages. 

to be commenced without delay, 187. 

to be pursued without delay or deviation, 1 90. 

outward and homeward when one, 221-224. 

WAGER POLICIES. See Interest. 
what are, 75, 80. 
void, 28, 72. 
prohibited by statute, 74. 
on foreign goods and ships, 75. 

WAGES, 

of mabter and seamen, when may be insured, 4, 21, 81. 

when they contribute to general average, 46, 233, 276. 

how satisfied where bottomry bonds, 112. 

when ship captured and re-captured, 218, 275. 

when the subject of general average, 46, 229, 230. 

during detention or embargo, 230, 271. 

while ship waiting for convoy, 230. 

of seamen, how payable, 259. 

from what time payable, 265. 

mode of payment, 267, 268. 

in whaling trade, 259, 272. 

time of payment, 272. 

in general depend on successful termination of the voyage, 274. 

who liable for, 287. 

are divisible, 275. 

forfeiture of for misconduct, desertion, &c., 141, 142, 266, 278, 280. 

not resisting pirates, 280. 

not forfeited for acts of master or owners, 274. 

fines for misconduct to be deducted firom, 142, 280. 

deductions from, 142, 147, 267, 280, 281. 

promise to pay extia when good, 264. 

when payable in full, 265. 

on discharge, 265, 266, 267, 268, 272. 

■ where voyage abandoned, 265, 271. 



where voyage not completed, 271. 

when pressed into the Navy, 269. 

where freight not earned, 270, 271, 272, 274. 



■ in case of war, 271. 

capture, 218, 274, 275. 

embargo, 230, 271, 276. 

shipwreck, ih. 274. 

■ sickness, 265. 

death, 269, 270. 

■ remedy for, 265, 266, 267, 272, 273, 274, 281—287. 

not to be taken away by agreement for hire, 262, 283. 

in what cornt, 281. 

when going on another voyage, 273. 

when required immediately, ib. 

■ proceedings for recovery of, 281 — 287. 
before shipping master, 267, 268. 

- construction of special contracts for payment of, 283 — 287- 

- claims for preferred to other claims, 287. 

- statute of limitations as to, ib, 

■ penalties on master and owner for not paying, 272. 



• advance notes for, 266, 

- discounting, i/t. 



' advance of, ib. 
• allotment o^ 267. 
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WAGES (continued), 

of seamen, assignment of or incumbrances upon, before due, 272. 
of master, 265, 273,274. 
• forfeiture of, 281. 



"- remedy for, 282. 



of apprentices, 265. 

WAR, 

importation of utensils of, 67. 

exportation , 69, 

conreyance of goods to enemy in time of, »&. 

insurance on private ships of, 74, 76. 

effect of its breaking out upon contracts for the conveyance of goods, 257. 

WAREHOUSEMAN, 

not answerable for loss by fire, 201 n. 

WARRANTY, 
what, 89, 91. 

to depart with convoy. See Convoy. 
must be strictly complied with, 59, 89, 90. 
what is compliance with, 90. 

non-compliance with, vitiates the policy, 56, 89, 90, 95. 
loss need not happen through breach of, 85, 95, 188. 
difference between, and a representation, 59, 90, 9\ . 
of sea- worthiness, 62-4, 179, 180, 200. 
materiality of thing warranted, immaterial, 89. 

as to time of sailing, 91, 174, 182. See Sailing, Warranty of, Timb. 
as to ship or goods being neutral property, 96. See Neutrality. 
allegation of performance of, in action on policy, 102. 
in bill of lading, 179, &c. 

WEARING APPAREL, 

when contributes to general average, 46, 233. 
of master and seamen excepted from salvage, 51 . 
of seamen left on board, forfeited for desertion, 278. 

WEIGHTS AND MEASURES, 
to be kept on board ship, 134. 

WHARF, 

delivery of goods at, when sufficient, 196. 

WITNESSES. 5fe« Evidence. 

WORMS, 

loss by. not a peril of the sea, 24. 

WRECK, 

salvage payable in case of, 50, 253. 

provisions for passengers in case of, 158. 

transhipment of cargo in case of, 191. See Changing the Ship. 

WRITTEN CLAUSES, 
in policy, effect of, 8, 15. 
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Panes. 

JaqiMon'S^si^Ffd L^tf>'Dl,U - - 10 

" UobiUUc Lcd«ndi - - 11 

" X^t^adtiifdiwiSlBdaaqa 11 

larfmr Tajtqr't Works ' - 11 

Klp^iii's Nvmiti - - - - 11 

KLL>iiig'> LiT^ or Luther - ~ - H 

lv^«toD Psttttmaire - - - 20 
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!■ Wt-»|pr .... 22 
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Poetry and the Drama. 
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NEW WORKS AND NEW EDMONS 

PUBLISHED BY 

Messrs. Longman, Brown, Green, and Longmanis, 

PATERNOSTER ROW, LONDON. 



Miss Acton's Modern Cookery-Book.- 

Modern Cookery in all its Braiiclios, reduced 
to a System of Easy Practice. For the use 
of Private Families. In a Series of Receipts, 
aU of which have been strictly tested, and 
aijB given with the most minute exactness. 
By Eliza Acton. New Edition ; with 
Directions for Carving, and other Additions, 
Plates and Woodcuts. Fcp. 8vo. price Ts. 6d. 

Adams.— A Spring in the Canterbury 

Settlement. By C. Waeeen Adams, Esq. 
With 5 Illustrations. Post 8vo. price 5s. 6d. 

Aikin.— Select Works of the British 

Poets, from Ben Jonson to Beattie. With 
Biographical and Critical Prefaces by Dr. 
AnciN. New Edition, with Supplement by 
Lucy Aikin ; consisting of additional Selec- 
tions fix)m more recent Poets. 8vo. price 18s. 

Arnold.— Poems. By Matthew Arnold, 

Author of Poems by A. A New Edition, 
• greatly altered : With a Preface. Fcp. 8vo. 
price 5s. 6d. 

*^* More than one-third of the contents of 
ihisvolume consists of Poemsnow first published. 

Austin.— Germany from 1760 to 1814; 

Or, Sketches of German Life from the Decay 
of the Empire to the Expulsion of the 
French. Beprinted from the Edinburgh 
Review; with large Additions. By Mrs. 
Austin. Post 8vo. INearly ready. 

Joanna Baillie's Dramatic and Foetica 

Works, complete in One "Volume: Com- 
prising the Plays of the Passions, Miscella- 
neous Dramas, Metrical Legends, Fugitive 
Pieces (several now first published), and 
Ahalya Baee. Second Edition, including 
a new Life of Joanna Baillie ; with a Por- 
trait, and a View of Bothwell Manse. Square 
crown 8to. 21s. doth; or 42e. bound in 
morocco. 



Baker.— The Rifle and the Hound in 

Ceylon. By S. W. Bakeb, Esq. With 
several Illustrations printed in Colours, and 
Engravings on Wood. 8vo. price 148. 

" Mr. Baker has a loving relwb of the beauties 
of nature, a keen eye for the antecedents of wild 
animals, and the coolness to observe them when 
face to face in a deadly %trvLgg\e. He has also 
graphic powers of no mean order, whether as 
regards landscape, its living denisens, or the 
sportsman's actions. Some of his descriptions of 
scenery and wild creatures may vie with any- 
thing Wilson or Audubon could produce.** 

Spkctator. 

Balfour.— Sketches of English Literature 

from the Fourteenth to the Present Century. 
By Claea Lucas Balfoub. Fcp. 8vo. 78. 

Bayldon's Art of Valuing Rents and 

Tillages, and Tenant's Bight of Entering and 
Quitting Farms, explain^ by several ^>eci- 
mens of Valuations ; with Eemarks on the 
Cultivation pursued on Soils in difibrent 
Situations. Adapted to the Use of Land- 
lords, Land-Agents, Appraisers, Farmers, 
and Tenants. New Edition ; corrected and 
revised by John Donaldson. 8vo. 10». 6d. 



Lord Belfast.— Lectures on the English 

Poets and Poetry of the Nineteenth Century. 
By the Bight Hon. the Eabl of Belfast. 
8vo. price Gs. 6d. 

Banfield.— The StatisticalGompanionfor 

1854 : Exhibiting the most Interesting Facts 
in Moral and Intellectual, Vital, Economical, 
and Political Statistics, at Home and Abroad. 
Corrected to the Present Time ; and includ- 
ing the Census of the British Population 
taken in 1851. Compiled from Omoial and 
other Authentic Sources, by T. C. Bavuxu), 
Esq., Statistical Clerk to the Oooncil of Edu- 
cation. Fcp. Svo. price 5b. 



NEW WORKS AND NEW EDITIONS 



Berkeley. — ReminiscenceB of a Hants- 
man. By the Uonourable Gkantley F. 
BereeleV. With Four Etchinprs Uy John 
Leech (one coloured). 8vo. price 14s. 

Bewley. — Decimal Interest Tables, 

calculated at 5 per Cent, from 1 Day to 
365 Days, and from 1 Month to 12 Months, 
on from £1 to £-40,000 : To which are 
added. Tables of Commission, from 4 per 
Cent, to 5 per Cent, advancing by Eightns. 
By John Bewley. 8vo. price 218. 

Black's Practical Treatise on Brewing, 

Based on Chemical and Economical Princi- 
ples : With Formula? for Public Brewers, and 
Instructions for Private Families. New 
Edition, with Additions. 8vo. price 10s. 6d. 

Blaine's Encyclopaedia of Rural Sports; 

Or, a complete Account, Historical, Prac- 
tical, and Descriptive, of Hunting, Shooting, 
Fishing, Racing, and other Field Sports and 
Athletic Amusements of the present day. 
A new and thoroughly revised Edition ; 
with numerous additional Illustrations. The 
Himting, Racing, and all relative to Horses 
and Horsemanship, revised by Habby 
HiEOYEB; Shootinfif and Fishing by 
Ephemeba ; and Coursing by Mr. A. 
Gbaham. With upwards of 600 Woodcuts. 
8vo. price 50s. half-bound. 

Blair's Chronological and Historical 

Tables, from the Creation to the present 
time : With Additions and Corrections from 
the most authentic Writers ; including the 
Computation of St. Paul, as connecting the 
Period from the Exode to the Temple. 
Under the revision of Sir Henby Ellis, 
K.H. New Edition, with Corrections. 
Imperial 8vo. price Sis. 6d. half-morocco. 

Bloomfield. - The Greek Testament : 

With copious English Notes, Critical, Phi- 
lological, and Ex))lanatory. Especially 
formed for the use of advanced Students and 
Candidates for Holy Orders. By the Rev. 
S. T. Bloomfield, D.D., F.S.A. New 
Edition. 2 vols. 8vo. with Map, price £2. 

Dr. Bloomfield's Additional Annota- 
tions on the above. 8vo. price 15s. 

Bloomfield.— College and School Greek 

Testament: With shorter English Notes, 
Critical, Philological, and Explanatory, 
formed for use in Colleges and the Public 
Schools. By the Rev. S. T. Bloomfield, 
D.D., F.S.A. New Edition, greatly enlarged 
and improved. Fcp. 8vo. price lOs. 6d. 

Dr. Bloomfield's College and School 

Lexicon to the Greek Testament. Fcp. 8vo. 
pji'c& 10s. 6d. 



Bode.— Ballads from Herodotus: Witkj 

an Introductory Poem. By the Eev. J. S. ' 
Bode, MA., late Student of Christ Church. 
16mo. price 5s. 



Bonme.— A Treatise on the Steam En- 
gine, in its AppUcation to Mines, Mills, 
Steam Navigation, and Railways. By the 
Artisan Club. Edited by John Bouenb,C.E. 
New Edition ; with 30 Steel Plates and 349 
Wood Engravings. 4to. price 278. 



Bourne. — A Catechism of the Steam 

Engine, illustrative of the Scientific Princi- 
ples upon which its Operation depends, and 
the Practical Details of its Structure, in its 
applications to Mines, Mills, Steam Naviga- 
tion, and Railways : With various Sugges- 
tions of Improvement. By John Boitbns, 
C.E. New Edition. Fcp. 8vo. price Gs. 



Bourne.— A Treatise on the Screw Pro- 
peller: With various Suggestions of Im- 
provement. ByJoHNBouBNE, C.E.^Editor 
of ne Artisan Club*s Treatise en the Statu 
Engine. With 20 large Plates and numeiws 
Woodcuts. 4to. price 388. 



Brande.—A Dictionary of Science, Litera- 
ture, and Art ; comprising the History, 
Description, and Scientific Principles of 
every Branch of Human Knowledge; with 
the Derivation and Definition of iQl the 
Terms in General Use. Edited byW.T. 
Beande, F.R.S.L. and E. ; assisted by Dr. 
J. Caijvin. The Second Edition, revised 
and corrected ; including a Supplement, and 
numerous Wood Engravings. 8vo. 60b. 

The Supplement, separately, price Sa.Bd. 



Bull. — The Maternal Management of 

Children in Health and Disease. By 
T. Bull, M.D., Member of the Bojd 
College of Physicians ; formerly Physidan- 
Accoucheur to the Finsbury Midwifery 
Institution. New Edition. Fcp. 8?o. 
price 58. 



Bull.— Hints to Mothers, for the Ma- 
nagement of their Health during the Period 
of Pregnancy and in the Lying-in Room: 
With an Exposure of Popular Errors in 
connexion with those subjects, &c. ; and 
Hints upon Nursing. By T. Buix, MJ). 
N«w Edition. Fcp. price 5s. 



PUBUSHED BY LONGMAN, BBOWN, and CO. 



u— Hippolytas and his Age ; Or, 

Boctrine and Practice of the Church of 
Borne under Commodus and Alexander 
Severus : And Ancient and Modem Chris- 
tianity and Divinity compared. By C. C. J. 
BiTNSEN, D.D., D.C.L. A New Edition, 
corrected, remodelled, and extended. 7 vols. 
8vo. [Nearly ready. 

1. Hippolytus and his Age ; or, the Be- 

ginnings and Prospects of Christia- 
nity. New Edition. 2 vols. 8vo. 

Separate Works connected with Hippolytus 
and hit Age^ as forming its Philosophical and 
Philological Key : — 

2. Sketch of the Philosophy of Language 

and Religion ; or, the Beginnings and 
Prospects of Mankind. 2 vols. 8vo. 

8. Analecta Ante-Nicaena. 3 vols. 8vo. 
I. Reliquiae Literariae ; 
II. Reliquiae Canonicae ; 
lu. Reliquiae Liturgicae. 

Bimsen. — Egypt's Place in Universal 

History: An Historical Investigation, in 
Five Books. By C. C. J. Bunsen, D.D., 
D.C.L. Translated from the Q-erman, by 
' C. H. CoTTEELL, Esq. M.A.— Vol. I. con- 
taining the Furst Book, or Sources and Pri- 
meval Facts of Egyptian History : With an 
Egyptian Q^rammar and Dictionary, and a 
complete List of Hieroglyphical Signs ; an 
Appendix of Authorities, embracing the 
complete Text of Manetho and Eratosthenes, 
^gyptiaca from Pliny, Strabo, &c. ; and 
Plates representing the Egyptian Divinities. 
With many Illustrations. 8vo. price 28s. 

*i„* The second Volume is preparing for 
pablication. 

Burton.'-The History of Scotland, from 

the Revolution to the Extinction of the last 
Jacobite Insurrection (1689—1748). By 
John Hill Bubton, Author of The Life of 
David Hume, &c. 2 vols. 8vo. price 26s. 

Bishop Butler's General Atlas of Modem 

and Ancient Q-eography ; comprising Fifty- 
two full-coloured Maps ; witli complete In- 
dices. New Edition, nearly all re-engraved, 
enlarged, and greatly improved ; with Cor- 
rections from the most authentic sources in 
both the Ancient and Modem Maps, many 
of which are entirely new. Edited by the 
Author's Son, the Rev. T. Butlee. Royal 
8vo. price 24s. half-bound. 

.The Modem Atlas of 28 full- 

1 coloured Maps. Rl. 8vo. 12s. 

Separately I ^j^^ Ancient Atlas of 24 fuU- 

V coloured Maps. Rl. 8vo. 12s. 



Bishop Batler's Sketch of Modem and 

Ancient Geography. New Edition, care- 
fully revised, with such Alterations intro- 
duced as continually progressive Discoveries 
and the latest Information have rendered 
necessary. Edited by the Author's Son, the 
Rev. T. BUTLEB. 8vo. price 98. 

The Gabindt Gazetteer: A Fopnlar Ex- 
position of all the Countries of the World ; 
their Q-ovemment, Population, Revenues, 
Commerce, and Industries; Agricultural, 
Manufactured, and Mineral Products ; Re- 
ligion, Laws, Manners, and Social State : 
With brief Notices of their History and An- 
tiquities. From the latest Authorities. By 
the Author of The Cabinet Lawyer, Fcp. 8vo. 
price 10s. 6d. cloth j or 133. oaXi lettered. 

The Cabinet Lawyer : A Popular Digest 

of the Laws of England, Civil and Criminal ; 
vrith a Dictionary of Law Terms, Maxims, 
Statutes, and Judicial Antiquities ; CoTect 
Tables of Assessed Taxes, Stamp Duties, 
Excise Licenses, and Post-Horse Duties ; 
Post-Office Regulations, and Prison Disci- 
pline. 16th Edition, comprising the Public 
Acts of the Session 1853. Ecp. 8vo. price 
IDs. 6d.— Supplement, price Is. 

Gaird.— English Agriculture in 1850 and 

1851 ; Its Condition and Prospects. By 
James Caibd, Esq., of Baldoon, Agricultural 
Commissioner of The Times. The Second 
Edition. 8vo. price 14s. 

The Galling and Responsibilities of a 
Governess. By Amiga. Fcp. 8vo. 48. 6d. 

Calvert. — The Wife's Manual ; or, 

Prayers and Thoughts on Several Occasions 
of a Matron's Life. By the Rev. William 
Caltert, Rector of St. Antholin, and one 
of the Minor Canons of St. Paul's. Post 
8vo. \_In the press. 

Gatlow.— Popular Gonchology; or, the 

Shell Cabinet arranged : being an Introduc- 
tion to the Modern System of Conchology : 
with a Sketch of the Natural History of the 
Animals, an account of the Formation of the 
Shells, and a complete Descriptive List of 
the Families and Gknera. By Ag^ss 
Catlow. New Edition, vrith numerous 
additional Woodcuts. Post 8vo. 

[/» the press. 

Gecil. — The Stud Farm; or, Hints on 

Breeding Horses for the Turf, the Chase, and 
the Road. Addressed to Breeders of Race 
Horses and Hunters, Landed Proprietors, 
and especially to Tenant Farmers. By 
Cecil. Fcp. 8vo. with Frontispiece^ 5a. 



NEW WOBKS AND NEW EDITIONS 



Cecil — Records of the Chase, and 

Memoirs of Colebrat-ed Sportsmen ; Illus- 
trating some of the Usages of Olden Times 
and comparing them with prevailing Cus- 
toms : Together with an Introduction to 
moat of the Fashionable Hunting Countries ; 
and Comments. By Cecil. With Two 
Plates by B. Herring. Fcp. 8vo. 

Cecil. — Stable Practice; or, Hints on 

Training for the Turf, the Chase, and the 
Boad ; with Observations on Racing and 
Huntings Wasting, Race Riding, and Handi- 
capping : Addressed to Owners of Racers, 
Hunters, and other Horses, and to all who 
are concerned in Racins;, Steeple Chasing, 
and Fox Hunting. By Cecil. Fcp. 8vo. 
with Plate, price 53. hatf-bound. 

Chalybaeus's Historical Survey of Mo- 
dem Speculative Philosophy, from Kant to 
Hegel. Translated from the G-erman by 
Alfeed Tflk. Post 8vo. \JMt ready. 

Captain Chesterton's Autobiography.— 

Peace, War, and Adventure : Being an Auto- 
biographical Memoir of George Laval Ches- 
terton, formerly of the Field-Train Depart- 
ment of the Royal Artillery, subsequently 
a Captain in the Army of Columbia, and 
at present Governor of the House of Cor- 
rection at Cold Bath Fields. 2 vols, post 
8vo. price 16s. 

Chevreul on Colour. — The Principles 

of Harmony and Contrast of Colours, and 
their Applications to the Arts : Including 
Painting, Interior Decoration, Tapestries, 
Carpets, Mosaics, Coloured Glazing, Paper- 
Staining, Calico Printing, Letterpress Print- 
ing, Map Colouring, Dress, Landscape and 
Flower Gardening, &c. By M. E. 
Chetreul, Membre de I'lnstitut de 
France, etc. Translated from the French 
by Chaeles Maetel. Illustrated with 
Diagrams, &c. Crown 8vo. [/« the press. 

Conversations on Botany. New Edition, 

improved ; with 22 Plates. Fco. 8vo. price 
Ts. 6d. ; or with the Plates coloured, 12s. 

Conybeare and Howson.— The Life and 

Epistles of Saint Paul: Comprising a 
complete Biography of the Apostle, and 
a Translation of his Epistles inserted in 
Chronological Order. By the Rev. W. J. 
Contbeaee, M.A., late Fellow of Trinity 
College, Cambridge ; and the Rev. J. S. 
Howson, M.A., Principal of the Collegiate 
Institution, Liverpool. With 40 Engravings 
• on Steel and 100 Woodcuts. 2 vols. 4to. 
pAce £2, 8s. 



Copland. — A Dictionary of Pn 

Medicine: Comprising General Pat 
the Nature and Treatment of £ 
Morbid Structures, and the Disorc 
pecially incidental to Climates, to S 
to the different Epochs of Life ; witl 
rous approved Formulae of the M< 
recommended. By James Coplani 
Consulting Physician to Queen Chf 
Lying-in Hospital, &c. Vols. I. and 
price £3 ; and Parts X. to XVI. 4s. 6 

The Children's Own Sunday-Boo 

Julia Coener, Author of Quest 
the History of Europe. With Two 1 
tions. Square fcp. 8vo. price 58. 

Cresy.— An Encyclopsedia of Civil 

neering, Historical,Theoretical, and P: 
By Edwabd Ceest, F.S.A., C.E. 
trated by upwards of 3,000 W( 
explanatory of the Principles, Ma< 
and Constructions which come un 
direction of the Civil Engineer, 
price £3. 13g. 6d. 



The Cricket-Field; or, the Scien 

History of the Gtime. Illustrate 
Diagrams, and enlivened with am 
By the Author of Principles of & 
Batting. Fcp. 8vo. with 2 Pist 
half-bound. 



Lady Cust's Invalid's Book.— T 

valid's Own Book : A Collection of \ 
from various Books and various Co 
By the Honourable Lady Cust. F< 
price 3s. 6d. 

Dale.— The Domestic Liturgy and ] 

Chaplain, in Two Parts ; The Fin 
being Church Services adapted for D 
UbC, with Prayers for every day of th 
selected exclusively from theBook of C 
Prayer ; Part II. comprising an appi 
Sermon for every Sunday in the ya 
the Eev. Thomas Dale, M.A., Cano 
dentiary of St. Paul's. Second I 
Post 4to. 21s. cloth; 31s. 6d. ca 
£2. 10s. morocco. 

, , C The Family GHAPLAiy, 
Separately ) „ ^ 

C The Domestic Litubgt, 

Davis.— China during the War anc 

the Peace. By Sir J. F. Davis, Bart., 
late H.M. Plenipotentiary in China; 
nor and Commander-in-Chief of the 
of Hongkong. 2 vols, post 8vo. prio 
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ce.— History of the Protestants 

kiice, from the Commencement of the 
nation to the Present Time. Trans- 
rom the French of Gt. De Felice, D.D. 
Bor of Theology at Montauhan, hj 
EST : With a Supplemental Chapter, 
a expressly for this translation* bj Dr. 
:lice. 2 vols, post 8to. price 12s. 

vork of ProfeMor de Felice it one of the moBt valuable 
which have been made of late years to the history of 
tcriaia in "Western Christendom which goes by the 

ame of the Reformation Uf this work two rival 

mt have simultaneously made their appearance ; one 
d by typographical cramming into one volume, the 
lupying two handsomely- printed octavos. The diffe- 
iwever, in the value or the two translations is by no 
nflned to the external appearance of the respective 
The version which has the name of the translator on 
page, though a respectable performance, yet bears 
the carelessness and naste incident to the manufacture 
literature; while the other version, authenticated only 
mslator's initials at the end of his preface [Mr. West's 
nl is manifestly executed with greater care, and with 
rrect appreciation of the nicetieHof the idiom in which 
aal work was written. The latter translation has. 
, the advantage of being executed with the sanction 
rently, the co-operation of the author, and it continues 
f down to a later point than the former; a supplemen- 
ter, written expressly for this translation by .M de 
Hns added, which, in the other translation, is alto- 
nting, and which posoeHses a more than ordinary 
bfing occupied with the historv of the Protestants of 
ider the new regitiu eAtablishea by Louis Napoleon." 
JoiiM Bull. 



he. — The Geological Observer, 
p Heitbt T. Delabeche, F.R.S., 
3r-General of the Geological Survey of 
dted Kingdom. New Edition ; with 
5UB Woodcuts. 8vo. price 18s. 

he.— Report on the Geology of 

ftU, Devon, and West Somerset. By 
NBY T. Delabeche, F.R.S., Director- 
kl of the Geological Survey. With 
Woodcuts, and 12 Plates. 8vo. 
.4s. 

ve.— A Treatise on Electricity, 

orj and Practice. By A. De la RrvE, 
jor in the Academy of Gtjneva. In 
/"olumes, with numerous Wood Eu- 
js. Vol. 1. 8vo. price 18s. 

ne. By the Author of " Letters 

Unknown Friends," &o. Second 
Q, enlarged. 18mo. price 2s. 6d. 

e.— Materials for a History of Oil 
3g. By Sir Charles Lock Eastlake, 
, F.S.A., President of the Royal 
my. 8vo. price 168. 

ilipse of Faith ; or, a Visit to a 

)us Sceptic. New Edition. Post 8vo. 
Is. 6d. 

ce of The Eclipse of Faith, hy 

!:hor : Being a Rejoinder to Professor 
em's Reply, Post 8vo. price 5s. 6d. 



The Englishman'BOreek Concordance of 

the New Testament : Being an Attempt at a 
Verbal Connexion between the Gi«ek and 
the English Texts ; including a Conoordanoe 
to the Proper Names, with Indexes, Gkeek- 
English and English-Greek. New Edition, 
with a new Index. Royal 8vo. price 42b. 

The Englishman's Hehrew and Ghaldee 

Concordance of the Old Testament : Being 
an Attempt at a Verbal Connection between 
the Original and the English Translations ; 
with Indexes, a List of the Proper Names 
and their occurrences, &c. 2 vols, royal 
8vo. price £3. 13s. 6d. ; large paper, pnce 
£4. 14s. 6d. 

Ephemera. — A Handbook of Angling; 

Teaching Fly-fishing, GOolUng, Bottom- 
fishing, Salmon fishing ; with the Natural 
History of River Fish, and the best modes 
of Catching them. By Epheueba. Third 
and cheaper Edition, corrected and im- 
proved J with Woodcuts. Fcp. 8vo. Ss. 

Ephemera.— The Book of the Salmon : 

Comprising the Theory, Principles, and 
Practice of Fly-fishing for Salmon : Lists of 
good Salmon Fhes for every good River in 
the Empire ; the Natural History of the 
Salmon, all its known Habits described, and 
the best way of artificially Breeding it ex- 
plained. With numerous coloured En- 
gravings of Salmon Flies and Salmon Fry. 
By Efhemeba ; assisted by AirBBiw 
Young. Fcp. 8vo. with coloured Plates, 
price 14s. 

W. Erskine, Esq. — History of India 

under the House of Taimur (1526 to 1707). 
By William Ebbkine, Esq., Editor of 
Memoirs of the Emperor Buher, The First 
Volume, — History of Babcr j His Early 
Life, 1483-1526 ; his Reign in India, 
1526-1530. The Second Volume,— History 
of Humayun, 1530-1566. Vols. I. and 11. 
8vo. \Just ready, 

Faraday (Professor). — The Subject- 
Matt er of Six Lectures on the Non-MetaUio 
Elements, deUvered before the Members of 
tlie Royal Institution in 1852, by Professor 
Faraday, D.C.L., F.R S., Ac. Arranged by 
permission from the Lecturer's Notes by 
J. ScoFPEBN, M.B., late Professor of Che- 
mistry in the Aldersgate College of Medicine. 
To whicli are appended Remarks on the 
QuaUty and Tendencies of Chemical Philo- 
sophy, on AUotropism, and on Ozone j to- 
gether with Manipulative Details relating 
to the Performances of Experiments in- 
dicated by Professor Fabadax. Fcp. Svo. 
price 5s. 6d. 



NEW WOBKB AND NEW EDITIONS 



Forester and Biddnlph's Norway.— 

Norway in 1848 and 1849: Containing 
Bambles amoitg the Fjelds and Fjords of the 
Central and Western Districts ; and includ- 
ing Bemarks on its Political, Military, Ec- 
clesiastical, and Social Organisation. By 
Thomas Fobesteb, Esq. ; and Lieutenant 
M. S. BiDDULPH, Boyal Artillery. With 
Map, Woodcuts, and Plates. 8vo. price 18s. 

Jrancis. — Annals, Anecdotes, and 

Legends: A Chronicle of Life Assurance. 
By John Francis, Author of The History 

S' the Bank of England, " Chronicles and 
haracters of tlie IStock Exchange," and A 
Hutory of the English Railway, Post 8yo. 
price 8s. 6d. 

"Nothing in the whole range of fiction or 
romance can exceed the niarvelluus incidents and 
«vents which are detailed here, and have the 
additional value, like all Mr. Francises previous 
productions, of bein^ strictly and historically 
accurate. Hie book will well repay perusal, and 
while furnishing abundant matter both of interest 
and excitement to the general reader, will form, 
for many years to come, a standard work upon 
the rise and progress of assurance societies in 
this country.^* Obskrvkm. 



The Poetical Works of Oliver Goldsmith. 

Edited by Bolton Corney, Esq. lUustrated 
by Wood Engravings, from Designs by 
Members of the Etching Club. Square 
crown 8to. cloth, 2l8. ; morocco, £1. 16s. 

Hr. W. B. Greg's Contributions to The 

Edinburgh Review. — Essays on Political and 
Social Science. Contributed chiefly to the 
Edhiburgh Review. By William B. Gbeg. 
2 vols. Syo. price 24s. 

Crumey.— Historical Sketches ; illustrat- 
ing some Memorable Events and Epochs, 
from A.D. 1,400 to a.d. 1,546. By the Bot. 
John Hampden Gueney, M.A., Roctor of 
St. Mary's, Marylcboue. Fcp. 8vo. 7s. 6d. 

Oosse. — A Naturalist's Sojourn in 

Jamaica. By P. H. GossE, Esq. With 
Plates. Post 8vo. price 14s. 

Owilt.— AnEncyclopsBdia of Architecture, 

Historical, Theoretical, and Practical. By 
Joseph Gwilt. Illustrated with more than 
One Thousand Engravings on Wood, from 
Designs by J. S. Gwilt. Second Edition, 
with a Supplemental View of the Symmetry 
and Stability of Gothic ^Vrchitccture ; com- 
prising upwards of Eighty additional Wood- 
cuts. 8vo. price 52s. 6d. 

The Supplement separately, price 68. 



Sidney Hall's Gmieral Laige U1 

Atlas of Fifty-three Mape (size, 20 in: 
16 in.), with the Diyisions and Boundam' 
careftdly coloured ; and an Alphabetical lap 
dex of aU the Names contained in theMapk 
New Edition, corrected from the best aid 
most recent Authorities ; with the Bailwijt 
laid down and many entirely new M^ 
Golombier 4to. price £5. 58. half-russiA. 

Hamilton. — Discussions in Fhilosopl^ 

and Literature, Education and Univenitf 
Beform. Chiefly from the Edinburgh Review ; 
corrected, yindicated, enlarged, in Notes ud 
Appendices. By Sir William Hamiltoi, 
Bart. Second Edition, with Additiou. 
8vo. price 2l8. 

Hare (Archdeacon).—The Life of Luther, 

in Forty-eight Historical Engravings. By 
GusTAV KoNio. With Explanations by 
Archdeacon Habe. Square crown Svo. 

[/» theprm. 



Harrison,— The Light of the Forge; ot^ 

Counsels drawn from the Siek-Bed (rf£. IC 
By the Eev. William Habbi&ok, MA., 
Rector of Birch, Essex, and Domestic Chap- ' 
lain to H.B.H. the Duchess of Cambridge. 
With 2 Woodcuts. Fcp. 8vo, price Ss. 

Harry Hieover. — The Hunting-Field. 

By Haery Hieoter. With Two Plates- 
One representing The Right Sort ; the other, 
The Wrong Sort, Fcp. 8vo. 58. half-bouxul 



Harry Hieover. — Practical Horseman- 
ship. By Harry Hieoveb. With2PIatei 
— One representing Going like Workmen-, tiuJ 
other. Going like Muffs, Fcp. 8yOw price 5i. 

half-bound. 



Harry Hieover.— The Stud, for Practical 

Purposes and Practical Men ; being a Gaido 
to the Choice of a Horse for use more than 
for show. By Harry Hieotsb. With % 
Plates — One representing J pretty good sod 
for most 2)urposes ; the other, Rayther a bad 
sort for any purpose. Fcp . 8vo. price 5». Iwlf' 
bound. 



Harry Hieover. — The Pocket and the 

Stud ; or, Practical Hints on the Managt** 
ment of the Stable. By Harry Hieo^'EB. 
Second Edition ; with Portrait of the Author 
on his favourite Horse ff.irlr^in. Fcp. Sro. 
price 5s. half-bound. 
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Ibny Bleover.-Stable Talk and Table 

tf. Talk ; or, S[)ectacle8 for Young Sportsmen. 
-. By Habsy Hieover. Now Edition, 2 vols. 
8yo. with. Portrait, price 24s. 

Haydon.— The Life of Benjamin Robert 

' Hajdon, Historical Painter, from his Aiito- 
biogi*apliy and Journals. Edited and com- 

§il^ by Tom Taylok, M.A., of the Inner 
'omple, Esq. ; late Fellow of Trinity College, 
Cambridge; and liite Professor of the English 
Language and Literature in University Col- 
lege, London. Second Edition, with Addi- 
tions and an Index. 3 vols, post 8vo. price 
SlB. 6d. 

" It is difScuIt to say in which sense the work 
before us posses&cs the gjcater interest,— whether 
as a contnbution to the critical history of art in 
England, during the first half of this century, or 
as an illustration of hig:h moral truths, enforced 
by a terrible conclusion. In either point of view 

. its value can hardly be overrated, llie artist and 
the moralist may tflike jjore over its padres, and 

- learn from it lessons at once ktern and profound. 
The editor has performed his ditficult and delicate 
task in a manner which does him the hi<^hest 
ci'cdit." John Bull. 

Haydn's Book of Dignities: Containing 

Bolls of the Ofiloial Personages of the British 
Empire, Civil, Ecclesiastical, Judicial, Mili- 
tary, Naval, and Municipal, from the Earliest 
Periods to the Present Time; Compiled 
chiefly from the Records of the Public 
Oillees. Together with the Sovereigns of 
Europe, from the foundation of their re- 
spective States ; the Peerage and Nobility of 
Great Britain, and numerous other Lists. 
iBoing a Now Edition, improved and conti- 
nued, of Beatson's Political Index. By 
Joseph Haydn, Compiler of T/ie Dictionary 
of' X)iiteSy and other Works. 8vo. price 258. 
ialf-bound. 

Sir John Horschel.— Outlines of Astro- 

. nomy. By Sir John E. \V. JIekscitel, 
Bart. &c. New Edition ; witli Plates and 
Wood Engravings. 8vo. price 18s. 

Hill -Travels in Siberia. By S. S. Hill, 

Esq. 2 vols, post 8vo. with Map. 

[jJusl rciuhj. 

Hints on Etiquette and the Usages of 

Society : With a Glance at Bad Habits. 
By k'^dnyos. "Manners make the man." 
New Edition, revised (with Additions) by a 
Lady of Rank. Fcp.Svo. price Ilalf-a-Crown. 

Lord Holland's Memoirs.— Memoirs of 

the Whig Parly during my Time. By 
Henry Richaiid Lokd IEolland. Edited 
by his Son, UicNity Edward LordHolland. 
Vols. I. and II. post 8vo. ]n-i(V 9s. Gil. each. 



Lord Holland's Foreign Beminiscences. 

Edited by his Son, Henbt Edwabd Lord 
HoiiLAND. Second Edition; with Fac- 
simile. Post Svo. price lOs. Gd. 



Holland.— Chapters on Mental Physio- 
logy. By Sur Henry Holland, Bart., 
F.K.S., Physician-Extraordinary to the 
Queen ; and Physician in Ordinary to His 
Boyal Highness Prince Albert. Eoimded 
cliieily on Chapters contained in Medical 
Notes and licfiections by the same Author. 
Fcp. Svo. price 10s. Od. 



Hole.— Prize Essay on the History and 

Management of Literary, Scientific, and 
Mechanics' Institutions, and especially how 
far they may bo developed and combined so 
as to promote tlie Aloral Well-being and 
Industry of the Country. By James Hole, 
Hon. Secretary of the Yorkshire Union of 
Mechanics' Institutes. Svo. price 5b. 



Hook.— The Last Days of Our Lord's 

Ministry : A Course of Lectures on the 
principal Events of Passion Week. By 
Walter Farqi'iiar Hook, D.I)., Chaplahi 
in Ordinary to the Queen. New Edition. 
Fcp. Svo. price 6s. 

Hooker and Amott.— The British Flora ; 

Comprising thp Phacnogamous or Flowering 
Plants, and the Ferns. The Sixth Edition, 
with Additions and Corrections ; and nu- 
merous Figures illustrative of the Umbelli- 
ferous Plants, tlie Composite Plants, the 
G-rasses, and the Ferns. By Sir W. J. 
Hooker, F.RA. and L.S., &c., and G. A. 
Walker- A' nott, LL.D., F.L.S. 12mo. 
witli 12 Plates, price Ids. j with the Plalos 
coloured, price 2 Is. 



Hooker.— Kow Gardens; or, a Popular 

Guide to the Royal Botanic Gardens of 
Kew. By Sir William Jackson Hooker, 
K.H., D.'C.L., F.K.A., and L.S., &«. &<•-. 
Director. New Edition ; with numerous 
Wood Engravings. IGmo. price Sixpence. 

Home.— An Introduction to the Critical 

Study and Knowledge of the Holy Scrip- 
tures. By TnoAiAS Hartwell Horne, 
B.D. of St. John's College, Cambridge j Pre- 
bendary of !St. Paul's. New Edition, revised 
and corrected ; with numerous Maps and 
Facsimilor* of Biblical IManuscripts. 5 vols 
Sto. price 633. 

C 
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Home.— A CompendioaB Introdactton to 

the Study of the Bible. By Thoxas 
Habtwell Hobne, B.D., of St. John's 
College, Cambridge. Being an Analysis of 
liis Introduction to the Critical Study and 
Knowledge of the Holy Serihtures, New 
Edition, corrected and enlargea ; with Maps 
and other Engravings. 12mo. price 9s. 

HowiU (A. M.)-An Art-Student in 

Munich. By Anka Maey Howitis 2 
Tols. post 8to. price 14b. 

•* Since BMtitt from tka Brunnetu of y<u$au we hare hMd 
BO local handbook so airr and buoyant, so afltfrreKent and dia- 
pfaanouf , aa this young Lady's Munich esiierieaoea. No yulgar 
German viand, made up of questionable infcrcdients, it here ; 
bat a fwl AM v«nt of choice and delicate material*. Wonder, 
I enthuaiaam, deep and varied emotion, audden 



tranaitlbna from the pictureaqne and pathetic to the playfU and 
I of artistic blended with thoee of domeatic 



BaTarian life, keep the reader in a perpetual participation of ihe 
flair atsdent't own genuine e^jojmenia." Giabb. 

Howitt-The Children's Year. By Mary 

HowiTT. With Four Illustrations, engraved 
by John Absolon, from Original Designs by 
Anita Maby Howitt. Square 16mo. price 5s. 

William Hewitt's Boy's Country Book ; 

Being the Real Life of a Country Boy, 
written bybiinself ; exhibiting all the Amu8e- 
ments, Pleasures, and Pursuits of Children 
in the Country. New Edition; with 40 
Woodcuts. Fcp. 8vo. price 6s. 

Hewitt.— The Rural Life of England. 
By William Howitt. New Edition, cor- 
rected and revised; with Woodcuts by 
Bewick and Williams : Uniform with Vistts 
to Remarkable Places* Medium Sve. 2l8. 

Hewitt— Visits to Remarkable Places; 

Old Halls, Battle-Fields, and Scenes illustra- 
tive of Striking Passages in English History 
and Poetry. By William Howitt. I^ew 
Edition, with 40 Woodcuts. Medium 8vo. 
price 21s. 

8BOOND SERIES, chiefly In the 

Counties of Northumberland and Durham, 
with a Stroll along the Border, With up- 
wards of 40 Woodcuts. Medium 8vo. 2l8. 

Hudson.— Plain Diredions for Making 

Wills in Conformity .with the Law : with a 
clear Exposition of the Law relating to the 
distribution of Personal Estate in the case 
of Intestacy, two Forms of Wills, and much 
useful information. By J, C. Hudson, Esq., 
late of the Legacy Duty OfSce, London. 
New and enlarged Edition; including the 
provisions of the Wills Act Amen^Bent 
Act of 1852 (introduced by Lord St. 
Leonard's). Fcp. 8vo. plrice 2b. 6d. 



Hudson. — The Executor's Otdde 

J. 0. Httdson, Esq. New and en 
Edition ; with the Addition of Din 
for paying Succession Duties on Real 
perty under Wills and Intestadea, 
Table for finding the Values of Annmti 
the Amount of Legacy and Sucoessioi] 
thereon. Fcp. 8vo. price 68. 

Humboldt's Aspects of Nature. 1 

lated, with the Author's authority, tra 
Sabike. New Edition. 16mo. pvM 
or in 2 vols. 8s. 6d. each, doth; 2 
each, sewed. 

Humboldt's Cosmos. Translated, 

the Author's authority, by Mrs. 8^ 
Vols. I. and II. 16mo. Half-a-Crown 
sewed ; Ss. 6d. each, cloth : or in poi 
12s. 6d. each, cloth. Vol. m. poi 
128. 6d. cloth: or in 16mo. Part 1. S 
sewed, 3s. 6d. cloth ; and Part 11. Si. i 
48. cloth. 

Humphreys.— Sentiments and SimJ 

Shakspeare: A Classified Selection of 8 
Definitions, Descriptions, and other n 
able Passages in Shakspeare's Plaj 
Poems. With an elaborately illwn 
border in the characteristic style c 
Elizabetlian Period, massive carved < 
and other EmbeUishments, designe 
executed by H. N. Humphbbts. ) 
post 8vo. price 21s. 

Industrial Instruction.— The Repc 

the Committee appointed by the Con 
the Society of Arts to inquire in 
Subject of Industrial Instruction: 
the Evidence. 8vo. price 5s. 

Jameson. — A Commonplace Bo< 

Thoughts, Memories, and Fancies, O 
and Selected. Part I. Ethics and Chn 
Part 11. Literature and Art. By 
Jameson. With Etchings and Wa 
gravings. Square crown 8vo. [JuH rt 

Mrs. Jame$on's Legends of the { 

and Martyrs. Forming the First S< 
Sacred and Legendary Art, Second £i 
with numerous Woodcuts, and 16 Et 
by the Author. Square crown 8vo. pri 

Mrs. Jameson's Legends of the Mo: 

Orders, as represented in the Fine 
Forming the Second Series of Suer 
Legendary J,t» Second Edition, oa 
and enlarged ; with 11 Etchings ] 
Author, and 88 Woodcuts. Square 
8vo. price 28s. 
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imeBon's Legends of the Madonna, 

oewmted in tho FinQ Arts. Formiu^ 
liird Series of Sacred and Let/endary 
With 55 Drawings by the Author, and 
^ood Sngravings. Square crown 8to. 
28s. 



Jeffire/s Contribntions to The 

>urg]i Boviow. A New Edition, coin- 
in One Volume, with a Port-niit en- 
1 by Henry IlobinBon, nnd a Vignctto 
of Craigcrook ongrav<Ml by J. Couuen. 

crown 8vo. 2l8. cloth ; or SOs. calf. 

• Also a LIBRAEY EDITION, in 8 
^o. prioo 428. 

Jeremy Taylor's Entire Works : 

Life by Bishop Hebkb. Revised and 
tod by the Bev. Cuaulks Page Eden, 
r of Oriel College, Oxford. In Ton 
DOS. Vols. II. to X. 8vo price Ilalf-a- 
A each — VoL I. comprising Bishop 
^8 Lift) of Jeremy Taylor, extended by 
litor, is nearly ready, 

yiL—k New Dictionary of Geo- 

j, Descriptire, Physical, Statisti(*al, and 
rieal: Forming a complete General 
teer of the World. By Alexander 

1 Johnston, F.B.S.E., F.B.G.S., 
^ Geographer at Edinburgh in Ordi- 
U> Her Majesty. In One Volume of 

pages; comprising nearly 50,000 
s of Placef. 8ro. pnoe SOs. doth | or 
oimd in russia, 41b. 

).~The Saxons in England: A 

ry of the English Commonwealth till 
mod of the Norman Conquest. By 
Mitchell Kemble, M.A.,F.C.P.S., 
\ toIb. 8vo. price 288. 



B Collection of Hymns and Psalms 

ublic and Private Worship. New 
»n] including a New Supplement by 
ier. Edmund Kell, M.A. I8mo. 
4«. cloth; or 48. 6d. roan. — The 
:JE]f XNT, Bepanitely, price Eightpence. 

and Spence's Introdnction to 

loloffy ; or, Elements of the Natural 
^ oflnsects : Comprising an account 
10U8 and useful Insects, of their Meta- 
loses. Food, Stratagems, Habitations, 
iesy Motions, Noises, Hybernation, 
ct, &c. New Edition. 2 vols. 8vo. 
Elates, price Sis, 6d, 



Eirby.-The Life of the Rev. uniliain 

Kirby, M.A., F.B.S., F.L.S., &c., Eeotor ot 
Bariiam ; Author of one of the Bridgewate " 
Treatises, and Joint- Author of the Intro- 
duction to Entomology, By the Rev. JoHV 
FBEBHAir, MA., Rector of Ashwicken, Nor- 
folk, and Rural Dean. With Portrait, Vig- 
nette, and Facsimile. 8vo. price 15s. 

Laing's (S.) Observations on the Social 

and PoUtical State of Denmark and tlio 
Duchies of Sleswick and Ilolstcin in 1851 : 
Being the Third Scries of Notee ofaTraoeiter. 
8vo. price 128. 

Laing's (S.) Observations on the Sodal 

and Political State of the European People 
in 1848 and 184d: Being the Second Senas 
of Notee of a JiraveUer, Sro. prioe 14s. 

Dr. Latham on Diseases of the Heart 

L^tures on Subjects connected with Clinical 
Medicine: Diseases of the Heart. By P.M. 
Latham, M.D., Phvsician Extraordinary to 
the Queen. New Edition. 2 vols. ISfmot 
price 16s. 



Mrs. R. Lee's Elements of Natural His 

tory ; or. First Principles of Zoology : Com' 
prising the Principles of Classification, iiiter< 
spersed with amusiug and instructive Ac 
counts of the most remarkable Animals, 
New Edition, enlarged, with numerous addi* 
tional Woodcuts. Fcp. 8vo. prioe 7s. 6d. 

L. E. L.—The Poetical Works of Letitia 

Elizabeth Landon ; comprising the /m/wv- 
visairiee^ the Veuettau Bracelet^ tho Oolden 
Violet^ the Troubadour^ and Poetical Rcniaina. 
New Edition ; with 2 Vignettes by R. Doylo. 
2 vols. 16mo. lOs. doth j morocco, 21s. 

Letters on Happiness, addressed to a 

Friend. By the Author of Lettere to My 
IJntnowH Friende^ &c. Fcp. 8vo, price 6s. 



Letters to my Unknown Friends. By a 

JjXDYjXuthorof Letters on JIappineu, Fourth 
and cheaper Edition. Fcp. 8vo. price 6s. 

Undley.— The Theory of Horticnltore ; 

Or, an Attempt to explain the principal 
Operations of Gardening upon Physiological 
Principles. By John Lindley, Ph.D. F.K.S. 
New Edition, revised and imuroved ; with 
Wood Engravings. 8vo. [In tkepreu^ 
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NEW WOBKS AHD NEW EDITIONS 



LABDNER'S CABINET C7GL0F£DIA 

Of Ilistorj, Biography, Literature, the Aits aiid Sciences, Natural History, and Mano&ctmi:] 
A Scries of Original Works hy 



Sir John IIkrsciirl, 
81 R Jamks Mackintumh, 
kobkrt soi'tiiky, 
Sir David Brewster, 



Thomas Keiohtlet, 
JuHN Forstkr, 
Sir Walter Scott, 
Thomas Moore, 



Kifliiop Thirlwall, 
Tin: Kkv. U. R. GLkia, 
J. C. L. Dk Sismondi, 
John Phillips, F.ILS. G.S. 



Amo other Eminent Writers. 

Complete in 132 vols. fcp. 8vo. with Vi^ette Titles, price, in cloth. Nineteen Guineas. 
The Works teparateljf, in Sets or Series, price Tliree Shillings and Sixpence each Volume. 



A List of the Works composing the Cabinet Cyclopjedia: — 



1. Bell's History of Russia 3 vols. lOs. 6d. 

2. Bell's Lives of British Poets.. 2 vols. 7s. 

8. Hrewster's Optics 1 vol. 3s. (kl. 

4. Coolcy's Maritiiiie and Inland 

Discovery 3 vols. lOs. 6d 

5. Crowe's History of France. ... 3 vols. 10s. Cd. 

6. De Morgan on Probabilities . . 1 vol. Ss. Gd. 

7. De Sismondi's History of the 

Italian Republics 1 vol. Ss. 6d. 

8. De Sismondi's Fall of the 

Roman Empire 2 vols. 7s. 

0. Donovan's Chemistry 1 vol. 3s. Cd. 

10. Donovan's Domestic Economy,2 vols. 7s. 

11. Dunham's Spain and Portugal, 5 vols. 17s. 6d. 

12. Dunham's Historyof Denmark, 

Sweden, and Norway 3 vols. 10s. 6d. 

13. Dunham's Historyof Poland. . 1 vol. 3s. 6d. 

14. Dunham's Germanic Empire. . 3 vols. lOs.Gd. 

15. Dunham's Europe during the 

Middle Ages 4 vols. 14s. 

16. Dunham's British Dramatists, 2 vols. 7s. 

17. Dunham's Lives of Early 

Writers of Great Britain . . 1 vol. 3s. 6d. 

18. Fergus's Historyof the United 

States 2 vols. 7s. 

10. Fosbruke's Grecian and Roman 

Antiquities 2 vols. 7s. 

30. Forster's Lives of the States- 
men of the Commonwealth, 5 vols. 178. 6d. 

21. Gleig's Lives of British Mili- 
tary Commanders 3 vols. 10s. 6<1. 

33. Grattan's History of the 

Netherlands 1 vol. 3s. 6d. 

23. Henslow's Botany 1 vol. 3s. 6d. 

24. HerschePs Astronomy 1 vol. 3s. 6d. 

25. Herschel's Discourse on Na- 

tural Philosophy 1 vol. 8s. 6d. 

36. Historyof Rome 2 vols. 7s. 

27. History of Switzerland 1 vol. 38. 6d. 

38. Holland's Manufactures in 

Metal 8 vols. 10s. 6d. 

39. James's Livesof Foreign States- 

men 5 vols. I7s. 6d. 

80. Kater and Lardner's Mechanics, I vol. 38. 6d. 

81. Keightley'sOutlines of History,! vol. 3s. 6d. 

38. Lardner's Arithmetic I vol. Ss. 6d. 

ML Lardner's Geometry 1 vol. 8s. M. 



37. 



40. 
41. 
42. 
43. 

44. 

45. 

46. 
47. 
48. 

49. 
50. 

51. 
52. 

63. 

54. 

55. 

56. 
57. 

58. 
59. 
60. 

61. 

G-2, 



Lardner on Heat 1 vol. Ss.Gd. 

Lardner's Hydrostatics and 

Pneumatics 1 vol. 38.6di 

Lardner and Walker's Electri- 
city and Magnetism 2 vols. 7i. 

Mackintosh, Forster, and 
Courtenay's Lives of British 
Statesmen 7 vols. 34s.6d. 

Mackintosh,WaIlace,and Bell's 

History of Kn^^land 10 vols. S3s. 

Montgomery and Shelley's 
eminent Italian, Spanish, 
and Portuguese Authors . 3 vols. I0s.6d. 

Moore's History of Ireland . . 4 vols. 14s. 

Nicolas's Chronology of Hist. 1 vol. 8s. 6d. 

Phillips's Treatise on Geology, 2 vols. 7s. 

Powell's History of Natural 

Philosophy 1 vol. Ss. 6d. 

Porter's Treatise on the Manu- 

nufacture of Silk i vol. 8s. 6d. 

Porter's Manufactures of Por- 
celain and Glass 1 vol. Ss. 6d. 

Roscoc's British lawyers .... 1 vol. Ss. 6d. 

Scott's History of Scotland .... 2 vols. 7s. 

Shelley's Lives of eminent 

French Authors 2 vols. Ts. 

Shuckard and Swainson's Insects, 1 vol. 88.6d. 

Southey's Lives of British 

Admirals 5 vols. l7B.6d. 

Stebbing's Church History. ... 2 vols. 7s. 

Stebbing's History of the 

Reformation 8 Yols. Ts. 

Swainson's Discourse on Na- 
tural History I vol. Ss. 6d. 

Swainson's Natural History & 

Classification of Animals . . 1 vol. Ss. 6d. 

Swainson's Habits & Instincts 
of Animals 1 vol. Ss. 6d. 

Swainson's Birds 3 vols. 7s. 

Swainson's Fish, Reptiles, &c. 3 vols. 7s. 

Swainson's Quodrupeds I vol. 8s. 6d. 

Swainson's Shells andShell-fisb, 1 vol. 88.6d> 

Swainson's Animals in Mena- 
geries 1 vol. Ss. 6d. 

Swainson's Taxidermy and 

Biography of Zoologists. ... 1 vol. 3s. 6d. 

Thirlwall's History of Greece. . 8 vols. 381. 
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n Lindley's Introduction to 

. New Edition, with Corrections and 
Additions. 2 void. 8vo. willi Six 
md numerous Woodcuts, price 21s. 

I.— Anthologia Oxoniensis, sive 

jium lu>ibu:^ poet ids diversorum 
ifium CInecis et Latinis dcccrptuni. 
) OVI.IELMO LiNWOOD, M.A. yKdis 
Alummo. 8vo. price lis. 

3 onDc;fonnities.— On the Nature 

MtuuMit of DLfoniiitios of tlie Human 
\\\ \V. J. Little, M.D.,riiysioian 
London Hospital, Founder of tlie 
)rtli()predic Hospital, i^e. With IGO 
iits and J)iagrams. 8vo. prici* 15s. 

iittlf's labouFb have l;ir;frly contributed to 
i^iision and perfection of the modern 
. of healing!: the deformities of the human 
In all tliat rclutcii to the path()l()}>:y and 
hese allirtions he is seeiuul to none as an 
y, and the present edition will enhance 
ftdy hiirh reputation. We unreservedly 
d Dr. I.itil«'\s product i(in as the best 
on the sulj.ci in any lan^uaije." 

The Lanckt. 

-The Chuich of Christ, in its 

IttrihutcH, and Ministry : With a 
lar Kcfereiico to the Controversy on 
bject between Komanists and l*ro- 
j. hy the Kev. Edwakd Artuuk 
■, M.A., Nice-Prhicipal of St. Edmund 
'xford. Svo. piico IGs. 

's (C.) Letters to a Young Master 

r on s(mio Subjects connected with 
ing. New Edition. Eci). bvo. 6s. (5d. 

3 Self-Instruction for Young 

crs, Foresters, 13 ailills,Lf. I lotcwards, 
rmers ; in Arithmoti,-, ijook-koeping, 
trj', Mensurati' 11, Practical Trigono- 
Mcchanic8,L iiid-Sin'vi'ying,Levelhug, 
ig and A^..^)ping, Areliitectural Draw- 
:l Isomet lioal Projection and Perspcc- 
Vith Exjiiiiplcs shewing their npplica- 
> Ilortiiiilture and Agricidtural Pur- 
a Mei! >ir, Portrait, and Woodcuts, 
ice 7s. Cil. 

s Encyclopaedia of Gardening; 

jing the Theory and Practice of Hor- 
•c, Floriculture, Arboiiculture, and 
apo Gardening: Including all the 
mproveincnts ; a General History of 
ling in all Countries ; a Statistical 
fits Present State; and Suggestions 
Futare Progress in the British Isles, 
lany hinidred Woodcuts. New Edi- 
jovreeted an<l improved by Mrs. 
s. Svo. price 50s. 



London's Encyclopedia of Trees and 

Shrubs ; or, the Jrhoretmn et Fnttieetuni 
Britannicam abridged : Containing the Hardy 
Trees and Shrubs of Great Britain, Nativo 
and Foreign, Scicntilicidly and Popularly 
Described j with their Propagation, Culture, 
and Uses in the Arts ; and with Engravings 
of nearly all the Si)ecics. Adapted for tho 
use of Nurserymen, Gardeners, and Foresters. 
With about 2,000 Woodcuts. Svo. price 50s. 

Loudon's Encyclopsedia of Agriculture : 

comprising the Theory and Practice of tho 
Valuation, Transfer, Laying-out, Improve- 
ment, and Management of Landed Property, 
and of the Cultivation and Economy of tlio 
Animal and Vegetable Productions of Agri- 
culture; Including all the latest Improve- 
ments, a general History of Agricidturo in 
all Countries, a Statistical View of its present 
State, and Suggestions for its future progress 
in the British Isles. New Edition; with 
1,100 Woodcuts. Svo. price 50s. 

Loudon's Encyclopaedia of Plants, in- 
cluding aU which arc now found in, or 
have been introduced into, Great Britain: 
Giving their Natural History, accompanied 
by such descriptions, engraved figures, and 
elementary details, as may enable a begimier, 
who is a mere English reader, to discover 
the name of ever}' Plant which he may find 
in flower, and acquire all the information 
respecting it which is useful and interesting. 
New Edition, corrected throughout and 
brought down to tho year 1S51, by Mrs. 
Loudon and Geobge Don, Esq., F.L.S. &c., 
Svo. [Tn the Sjtring. 

Loudon's Encyclopsedia of Cottage, 

Farm, and Villa Architecture and Furniture: 
contahting numerous Designs, from the Villa 
to the Cottage and the Farm, including Farm 
Houses, Farmeries, and other Agricultural 
Buildings ; Country Inns, Public Houses, 
and Parochial Schools; with the requisite 
Fittings-u]), Fixtures, and Furniture, and 
appropriate OUices, Gardens, and Garden 
Scenery : Each Design accompanied by 
Analytical and Critical Kemarks. New 
Edition, edited by Mrs. Loudon ; with more 
than 2,000 Woodcuts. Svo. price 63b. 

Loudon's Hortus Britannicus ; or, Cata- 
logue of all the Plants indigenous to, culti- 
vated in, or introduced into Britain. An 
entirely New Edition, corrected throughout; 
With a Supplement, including aU the New 
Plants, and a New General Index to the 
whole Work. Edited by Mrs. Loudon ; 
assisted by W. H. Baxter and David 
WoosTEB. Svo. price 31b. Cd.— The Sup- 
plement separately, prioo 14*. 
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NSW WORKS ASD KEW EDITIONS 



Mrs. Loadon's Amateur Gardener'g 

Qdeiidar: Being a Monthly Guide as to 
what ehould bo avoided as well as what 
should be done, in a Garden in each Month ; 
with plain Kules ^ow to do wliatis requisite ; 
Directions for Laying Out and I^lanting 
Kitclicn and Flower Gardens, Plea>uro 
Grounds, and Shrubberies : and a short 
Account, in each Month, of tlie Quadru^HKls, 
Birds, and Insects tlien most injurious to 
Gardens. IGmo. ^ith Woodcuts, price Ts.Gd. 

Mrs. Loadon's Lady's Country Compa- 
nion; or. How to enjoy a Country Life 
Bationally. Fourth Edition ; with Plates 
and Wood Engravings. Fcp. 8vo. price 5s. 

Low.—A Treatise on the Domesticated 

Animals of the British Islands: Comprehend- 
ing the Natural and Economical Ilistory of 
Si>ocies and Varieties ; the Description of 
the Properties of external Form ; and Obsor- 
yations on the Principles and Practice of 
Breeding. By D. Low, Esq., F.R.S.E. 
With Wood Engravings. 8vo. price 258. 

Low.— Elements of Practical Agriculture ; 

oomprehendmg the Cultivation of Plants, tlie 
Husbandry of the Domestic Animals, and 
the Economy of the Farm. B v D. Low, Esq. 
F.B.S.E. New Edition j with 200 Woodcuts. 
8vo. price 2l9. 

Macaulay.— Speeches of the Right Hon. 

T. B. Maoaula;^, M.P. Corrected by Him- 
self. 8vo. price I2s. 

Macaulay. — The History of England 

from the Accession of James II. By 
Thomas Babinoton Macaulay. New 
Edition. Vols. I. and II. 8vo. price 32s. 

Mr. Macaulay's Critical and Historical 

Essays contributed to The Edinburgh 
Beview. Four Editions, as follows : — 

1. LiBBABY Edition (the Seventh) ^ in 

3 vols. 8vo. price 368. 

2. Complete in One Volume, with Por- 

trait and Vignette. Square crown 
8vo. price 21s. cloth ; or 30s. calf. 

3. A New Edition, in 3 vols. fcp. 8vo. 

price 2Is. 

^ People's Edition, in course of publi- 
cation, crown 8vo. in Weekly Num- 
bers at l|d. and in 7 Monthly Parts, 
price One Shilling each. 

Macaulay.— Lays of Ancient Rome, with 

Ivry and the Armada. By Thomas 
Babington Macaulay. New Edition. 
16mo. price 4s. 6d. cloth j or lOs. 6d. 
bptuid in morocco. 



Mr. Macaula/s Lays of Ancient ! 

With numerous lUustrations, Originil—d 
from the Antique, drawn on Wood bj 
Ghx>i^e Scarf^ Jun., and engraved by Samnd 
Williams. New Edition. Fcp. AILo, prieo 
21s. boards ; or 428. bound in morocco^ 

Macdonald.— Villa Verocchio; or, fha 

Youth of Leonardo da Vinci : A Tale. Bf 
the late Diana Louisa MACDOBiLa 
Fcp. 8vo. price 6s. 

Sir James Mackintosh's History of Eng- 
land from the Earliest Times to the final 
Establishment of the Bcformation. Being 
that portion of the History of England pab- 
lished in Dr. Lardner's Cahifiet CycfoptsdM 
which was contributed by Sir James Mack- 
intosh. Library Edition, revised by the 
Author's Son. 2 vols. 8yo. price 21». 

Mackintosh. — Sir James Mackintosh's 

Miscellaneous Works: Including his CSon- 
tributions to The Edinburgh Beview. A 
New Edition, complete in One Volume; 
with Portrait and Vignette. Square crown 
8vo. price 21s. cloth ; or SOs. bound inoalt 

M'Culloch. — A Dictionary, Practical, 

Theoretical, and Historical, of Commene 
and Commercial Navigation. lUnstrated 
with Maps and Plans. By J. B. M'Cullooh, 
Esq. New Edition (1854), adapted to the 
Present Time ; and embracing a large mass 
of new and important Information in regard 
to the Trade,- Commercial Law, and Navi- 
gation of this and other Countries. 8vo. 
price 508. cloth } half-ruesia, 558. 

M'Golloch.— A Dictionary, Geographical, 

Statistical, and Historical, of the Tarioni 
Countries, Places, and principal Natml 
Objects in the World. By J. B.M'CULLoaH, 
Esq. Illustrated with Six large Maps. New 
Edition; vnth a Supplement, compriamg 
the Population of Great Britain from the 
Census of 1851. 2 vols. 8to. price GSa. 

M'Golloch.— An Account, Descriptive 

and Statistical, of the British Empin; 
Exhibiting its Extent, Physical Capacities, 
Population, Industry, and Civil and Beli^NM 
Institutions. By J. B. M'Culloch, Jhq. 
New Edition, corrected, enlarged, and great^ 
improved. 2 vols. 8vo. price 42b. 

Maitland.— The Church in the Cata- 
combs : A Description of the FrimitiTe 
Church of Bome. Illustrated by its Sepul- 
chral Bemains. By the Bev. Charub 
Maitland. Now Edition ; with numj 
Woodcuts, 8vo. price 148. 
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Marcet's Conversations on Chemis- 
try, in which the Elements of that Science 
are fikmiliarly explained and illustrated by 
Experiments. New Edition, enlarged and 
improred. '2 vols. fcp. Svo. price 148. 

Mrs. Marcet's Conversations on Natnral 

Phiiosophy, in which the Elements of 
that Science are familiarly explained. New 
Edition, enlarged and corrected; with 23 
PUtes. Fcp. 8vo. price 10s. 6d. 

Mrs. Marcet's Conversations on Political 

Economy, in which the Elements of that 
Science are familiarly explained. New 
Edition. Fcp. 8vo. price Ts. 6d. 

Mrs. Marcet's Conversations on Vege- 
table Physiology ; comprehending the Ele- 
ments of Boteny, with their Application 
to Agriculture. New Edition ; with 4 
Plates. Fcp. 8vo. price 9s. 

Mrs. Marcet's Conversations on Land 

and Water. New Edition, revised and 
corrected; with a coloured Map, shewing 
the comparative Altitude of Mountains. 
Fcp. 8vo. price 5s. 6d. 

Martinean.- Chnrch History in England : 

Being a Sketch of the History of the Church 
of England from the Earliest Times to the 
Period of the Reformation. By the Rev. 
Aktiittb Maetineau, M.A. late Fellow of 
Trinity College, Cambridge. 12mo. price 68. 

Maonder's Biographical Treasury ; con- 
sisting of Memoirs, Sketches, and brief 
Notices of above 12,000 Emment Persons of 
All Ages and Nations, from the Earliest 
Period of History ; forming a new and com- 
plete Dictionary of Universal Biography. 
The Eighth Edition, revised throughout, 
and brought down to the close of the year 
1858. Fcp. 8vo. 10s. cloth ; bound in roan, 
12fl.} calf lettered, 12s. 6d. 



Mannder's Historical Treasury; com- 
prising a General Introductory Outline of 
Universal History, Ancient and Modern, 
and a Series of separate Histories of every 
principal Nation that exists ; their Rise, 
Progress, and Presept Condition, the Moral 
and Social Character of their respective in- 
habitants, their Religion, Manners and Cus- 
toms, &c. &c. New Edition; revised through- 
out and brought down to the Present Time. 
Fcp. 8vo. 10s. cloth ; roan, 12s. ; calf, 12s. 6d. 



Mannder's Scientific and Literary Trea- 
sury : A new and popular Encyclopsedia of 
Science and the Belles-Lettres ; including 
all Branches of Science, and every subject 
connected with Literature and Art. New 
Edition. Fcp. 8vo. price 10s. oloth ; bound 
in roan, 12s. ; calf lettered, 12s. 6d. 

Maunder's Treasury of Natnral History ; 

Or, a Popular Dictionary of Animated 
Nature : In which the Zoological Character- 
istics that distinguish the different Classes, 
Genera, and Species, are combined with a 
variety of interesting Information iUustratiye 
of the Habits, Instiucts, and General Eco- 
nomy of the Animal Kingdom. With 900 
Woodcuts. New Edition. Fcp. 8vo. price 
10s. cloth ; roan, 12s. ; calf, 12s. 6d. 

Mannder's Treasury of Ejiowledge, and 

Library of Reference. Comprisingan Eng- 
Ush Dictionary and Grammar, an Universal 
Gazetteer, a Classical Dictionary, a Chrono- 
logy, a Law Dictionary, a Synopsis of the 
Peerage, numerous useful Tables, &c. The 
Twentieth Edition, carefully revised and 
corrected througliout : With some Additions. 
Fcp. 8vo. price 10s. cloth ; bound in roan, 
12s. ; oalf lettered, 12s. 6d. 

Merivale. — A History of the Romans 

under the Empire. By the Rev. Chables 
Merivale, B.D., late Fellow of St. John's 
College, Cambridge. Vols. I. and II. 8vo. 
price 28s. ; and Vol. III. price 148. 

Merivale.- The Fall of the Roman Re- 
public : A Short History of the Last Cen- 
tury of the Commonwealth. By the Rev. 
Chahles Merivale, B.D , late Fellow of 
St. John's College, Cambridge. 12mo. 
price 7s. 6d. 

Merivale. — Memoirs of Cicero : A 

Translation of Cicero in his Letters, by 
Bernard Rudolf Abeken. Edited by the 
Rev. CuABLES Merivale, B.D. 12mo. 
[Just ready, 

Milner's History of the Church of Christ. 

With Additions by the late Rev. Isaac 
Milnee, D.D., F.R.S. A New Edition, 
revised, with additional Notes by the Rev. 
T. Grantham, B.D. 4 vols. 8vo. price 52s. 

James Montgomery's Poetical Works : 

Collective Edition ; with the Author's Auto- 
biograpliieal Prefaces. A New Edition, 
complete in One Volume ; with Portrait and 
Vignette. Square crown 8vo. price 10s. 6d. 
cloth ; morocco, 21s. — Or, in 4 vols. fcp. 
8vo. with Portrait, and Seven other Plates, 
price 20b. cloth j morocco, 36s, 
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NEW WORKS ABD NEW EDITIONS 



Montgomery.— Original Hymns for Pub- 
lic, Social, and Prirate DcTotion. By Jab. 
AIONTOOHSBY. 18mo. price 5s. 6d. 



Moore. — Man and his Motives. By 

Oeobge Moobe, M.D., Member of the 
Royal College of Physicians. Third and 
cheaper Edition. Fcp. 8vo. price Gb. 



Moore.— The Power of the Soul over the 

Body, considered in relation to Ifealth and 
Morals. By GEOiiaE Moo he, M.D., Member 
of the Royal College of Physieians. Fifth 
ond cheaper Edition. Fcp. 8vo. price Gs. 

Moore.— The Use of the Body in relation 

to the Mind. By Geouge Mooue, M.D., 
Member of the Koyal ColKge of Physicians. 
Third and cheaper Edition. Fep. Svo. 6s. 



Moore.— Health, Disease, and Remedy, 

familiarly and practieally considered in a 
few of their relations to the Blood. \\y 
Geokge Mooke, M.D., Post 8vo. price 
78. Cd. 



Moore. -Memoirs, Journal, and Corre- 
spondence of Thomas Moore. Edited by 
the Right Hon. Lord Joun Russell, M.P. 
With Portraits and A''ignette Illustrations. 
Vols. I. to IV. post Svo. price IDs. Gd. each. 

The Fifth and Siacth Volnmes of 

Moobe's Memoirs, Journal, and Cor- 
BEsroKDENCE, with Portraits of Lord John 
Russell and Mr. Corry, and Vignettes by 
T. Crcswick, R.A. of Moore's Residence at 
Paris and at Sloperton. Vols. V. and VI. 
post Svo. price 21s. 

Thomas Moore's Poetical Works. Con- 
taining the Author's recent Introduction 
and Notes. Complete in One Volume ; with 
a Portrait, and a View of Sloperton Cottage. 
Medium Svo. price 2l8. cloth j morocco, 428. 

*#* Also a New and cheaper Issue of the 
First collected Edition of the above, in 10 
Tola. fcp. Svo. with Portrait, and li) Plates, 
price 35s. 



Moore. — Songs, Ballads, ad Sacred 

Songs. By Tuomas !Moore, Autlior of 
Loll I Boo/chy Sec. First collec^led Edition, 
ivith Vijjnelte by R. Doyle. 16mo. price 
5s. cloth ; 12s. Gd. bound in morocco. 



Moore's Irish Melodies. New EA 

with the Autobiographical Fre&ce fit 
Collective Edition of Mr. Moore's B 
Works, and a Vignette Title by D. H 
R.A. 16mo. price Ss. cloth ; 12s. 6d. 
in morocco. 

Moore's Irish Melodies, ninstrat 

J). Maclise, R.A. New and cheaper Ed 
with 161 Designs, and the whole ( 
Letterpress engraved on Steel, by 
Reeker. Super-royal Svo. price 31 
boards ; bound in morocco, £2. 128. 1 

The Original Bdition of the a 

in imperial Svo. price 63s. boards ; mo 
£1.. 14s. 6d. ; proofs, £6. 6s. boards, 
still be had, 

Moore's Lalla Rookh : An Ori 

Roniance. New Edition, with the 
biographical Preface from the Coll 
Edition of Mr. Moore's Poetical Work 
a Vignette Title by D. ]\Iachse, R.A. 
price 5s. cloth ; 12s. 6d. bound in moi 

Moore's Lalla Rookh : An Ori 

Romance. With 13 highly-finished 
Plates from Designs by Corbould, Mea 
and Stephanotf, engraved under the i 
inteudence of the late Charles Heath. 
Edition. Square crown Svo. price 
cloth J morocco, 2Ss. 

A few copies of tlie Original Editi 
royal Svo. price One Guinea, still reinc 

Morton.— A Manual of Pharmacy fo 

Student of Veterinary Medicine: Coi 
ing the Substances employed at the 
Veterinary College, with an attempt at 
Classifi..ation j and the Pharmacopo 
that Institution. By W. J. T. Mo 
Professor of Chemistry and Materia Ik 
in the College. Fiflh Edition (1854). 
Svo. price 10s. 

Moseley.— The Mechanical Princip] 

Engineering and Architecture. Bv tlw 
II. Moseley, M.A., F.R.S., Profess 
Natural Philosophy and Astronom 
King's College, London. Svo. price I 

Mure.— A Critical History of the 

guage and Literature of Ancient G 
By William Muke, M.P. of Caldwe 
vols. Svo. price SSs. 

Vol. IV. comprisixis Historical 

rature from the Rise of Prose Compo 
to the Death of Herodotus. Svo. 
Map, price 15s. 
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/s EncyclopsBdia of Geography ; 

Comprising a complete Description of the 

'i- Earth : Exhibiting its Relation to the 

• Heavenly Bodies, its Physical Structure, the 

'■'• Natural History of each Country, and the 

Industry, Commerce, Political Institutions, 

and Civil and Social State of All Nations. 
■». Second Edition j with 82 Maps, and upwards 

of 1,000 other Woodcuts. 8vo. j^rico 60s. 

Heale.— " Risen from the Ranks ;" or, 

Conduct versus Caste. By the Rev. Eeskine 
Neale, M.A., Rector of Kirton, Suffolk. 
Fop. 8vo. price 6s. 

Neale.— The Richesthat bring noSorrow. 

By the Rev. Erskine Neale, M.A., Rector 
of Kirton, Suffolk. Fcp. 8vo. price 6s. 

Neale.— The Earthly Resting Places of 

the Just. By the Rov. Ekskine Neale, 
M.A. Rector of Kirton, Suffolk. Fcp. 8vo. 
with Woodcuts, price 7s. 

Neale.— The Closing Scene; or, Chris- 
tianity and Infidelity contrasted in the Last 
Hours of Remarkable Persons. By the 
Rev. EusKiNE Neale, M.A., Rector of 
Kirton, SuUblk. New Editions of the First 
and Second Series. 2 vols. fcp. 8vo. price 
12s. J or separately, 6s. each. 

Newman. — Discourses addrssssd to 

Mixed Conj^regations. By Joun Uenby 
Newman, Priest of the Oratory of St. Thilip 
Neri. Second Edition. 8vo. price 12s. 

Lieutenant Osborn's Arctic Journal. 

Stray Leaves from an Arctic Journal ; or, 
Eighteen Months in the Polar Regions in 
Search of Sir John Frankhn's Expedition. 
By Lieut. Sheiiaed Osboen, R.N., Com- 
manding II.M.S.V. Pioneer. With Map and 
Four coloured Plates. Post 8vo. price 12s. 

Owen Jones.— Flowers and their Kindred 

Thoughts : A Series of Stanzas. By Mary 
Anne Bacon. With beautiful Illustrations 
of Flowers printed in Colours by Owen 
Jones. Imperial 8vo. price 31s. 6d. elegant ly 
bound in calf. 

Owen. — Lectures on the Comparative 

Anatomy and Physiology of the Invertebrate 
Atiimals, delivered at tlie Royal College of 
Surgeons in 1843. By Richakd Owen, 
F.R.S., Hunterian Professor to the College. 
New Edition, corrected. 8vo. with Wood 
Engravings. \_[/i the press. 



Professor Owen's Leetores on the Com- 
parative Anatomy and Physiology of the 
Vertebrate Animals, delivered at the Roval 
College of Surgeons in 1844 and 1846. With 
numerous Woodcuts. Vol. 1. 8vo. price 148. 

The Complete Works of Blaise Pascal. 

Translated from the French, with Memoir, 
Introductions to tlic various Works, Edito- 
rial Notes, and Appendices, by Geobge 
Peaece, Esq. 3 vols, post 8vo. with Por- 
trait, 25s. 6d. 

VOIi. 1. PAH€AT/8 PROVI^rCIAIi liET- 

ttrs : with M. Villemaiu's Essay on Pascal prefixed, and a new 
Memoir. Post Bvo. Portrait, tte. «d. 

VOIi. 9. PASCAL'S THOIIGHTS OW BK- 

lii?i()ii and Evidences of Christianity, with Additions, from 
Original MSS. : from M. Faugere's Edition. Post Bvo. Ht. Cd 

VOL. 3. PASCAI/S MISCELLAIVKOIJS 

Writings, Correspomh-nce, Detached Thouglit8,&c.: from M. 
Faug^ru's Edition. I'uut Bvo. Bs. (kl. 

Captain Peel's Travels in Nubia.— A Ride 

through the Nubian Desert. By Captain 
W. Pjeel, RN. Post 8vo. with a Route 
Map, price 5s. 

Pereira's Treatise on Food and Diet: 

With Observations on the Dietetical Bcgimen 
suited for Disordered States of tlie Digestive 
Organs ; and an Account of tlie Dietaries of 
some of the principal Metropohtan and otlier 
Establishments for Paupers, Lunatics, Cri- 
niinnlfl. Children, the Sick, &c. 8vo. 168. 

Peschers Elements of Physics. Trans- 
lated from the German, with Notes, by 
E. West. With Diagrams and Woodcuts. 
3 vols. fcp. 8vo. 21s. 



Peterborough.— A Memoir of Charles 

Mordaunt, Earl of Peterborougli and Mon- 
mouth ; With Selections from liis Correspon- 
dence. By tlie Author of Ilochelaga, &c. 
2 vols, post 8vo. price 18s. 

Phillips.— A Guide to Geology. By John 

Phillips, M.A. F.R.S. E.a.S., Deputy Reader 
in Geology in the University of Oxford; 
Honorary Member of the Imperial Academy 
of Sciences of Moscow, &c. Fourth Edition, 
corrected to the Present Time; with 4 
Plates. Fcp. 8vo. price 5s. 

Phillips's Elementary Introduction to 

Mineralogy. A New Edition, with extensive 
Alterations and Additions, by H. J. Bbooke, 
F.R.S., F.G.S. ; and W. U. Milled, M.A., 
F.G.S., Professor of Mmeralogy in the 
University of Cambridge. With numerous 
Wood Engravings. Post 8vo. price IBs. 
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NBW WORKS Aim KSW EDUIONS 



FhilUps.— Figures and DesoriptlonB of 

the PalflBosoic Fossils of Cornwall, I>evoD, 
and West Somerset ; observed in the course 
■ of the Ordnance GKJological Survey of that 
District. By John Phillipb, F.B.S. F.O.S. 
Ac. 8yo. with 60 Plates, price 9s. 

Captain Portlock's Report on the Geology 

of the County of Londonderry, and of Parts 
of Tyrone and Fermanagh, examined and 
described under the Authority of the Master- 
General and Board of Ordnance. Svo. with 
48 Plates, price 248. 

Power's Sketches in New Zealand, with 

Pen and Pencil. From a Journal kept in 
that Country, from July 1846 to June 1848. 
With PUtes and Woodcuts. Post Svo. 12s. 

Pulman's Vade-mecum of Fly-Fishing 

for Trout j being a complete Practical Trea- 
tise on that Branch of tne Art of Angling ; 
with plain and copious Instructions for the 
Manufacture of Artificial Flies. Third 
Edition, with Woodcuts. Fcp. Svo. price 68. 

I^croft's Conrse of English Reading, 

adapted to every Taste and Capacity : With 
Literary Anecdotes. New and cheaper 
Edition. Fcp. Svo. price 5s. 

Dr. Beece's Medical Guide ; for the Use 

of the Clergy, Heads of Families, Schools, 
and Junior Medical Practitioners: Com- 
prising a complete Modem Dispensatory, 
and a Practical Treatise on the distinguishing 
Symptoms, Causes, Prevention, Cure and 
Palliation of the Diseases incident to the 
Human Frame. With the latest Discoveries 
in the different departments of the Healing 
Art, Materia Medica, &c. Seventeenth 
Edition, corrected and enlarged by the 
Author^s Son, Dr. H. Reece, M.R.C.S. &c. 
Sto. price 12s. 

Rich's Illustrated Companion to the 

Latin Dictionary and Greek Lexicon : Form- 
ing a G-lossary of all the Words representing 
Visible Objects connected with the Arts, 
Manufactm?es, and £very-day Life of the 
Ancients. With Woodcut Representations 
of nearly 2000 Objects from the Antique. 
Post Svo. price 21s. 

Sir J. Richardson's Journal of a Boat 

Voyage through Rupert's Land and the 
Arctic Sea, in Search of the Discovery Ships 
under Command of Sir John Franklin. With 
an Appendix on the Physical Geography of 
North America ; a Map, Plates, and Wood- 
cuts. 2 vols. Svo. price 31s. 6d. 



Richardson (Captain).— HoTsemaadi^i j 

or, the Art of Riding and Managing sHioM^ 
adapted to the Guidance of IjadiesaodGoh 
tlemen on the Road and in the Field : Witii 
Instructiojis for Breaking-in Colta and Touni , 
Horses. By Captain Riohabdsoit, latooi 
the 4th Light Dragoons. With 5 liu | 
Engrayings. Square crown 8yo. price 14i. 

** Plain, well-arranged directions to the stndait 
in horsemanship, from mounting up to hantiii|i 
and to baying or breakinff-in a bone. Every pivti 
shews the experienced horseman, who haadlH 
nothing but what is actnally necessary, and to 
attain that disregards repetition or minoteiUMi'' 
Spbctatoi. 

Riddle's Complete Latin-English and 

English-Latin Dictionary, for the use of 
Colleges and Schools. New and cheaper 
Edilion, revised and corrected. 8yo. 21s. 

( The English-Latin Dictionaiy, 7b. 
epara y |^ ^^^ Latin-English Dictionai7,16s. 

Riddle's Copious and Critical Latin- 
English Lexicon, foimded on the Qerman- 
Latin Dictionaries of Dr. William Freund. 
New Edition. Post 4to. price 81b. 6d. 

Riddle's Diamond Latin-English Dic- 
tionaiy : A Guide to the Meaning, Quality, 
and right Accentuation of Latin Classical 
Words. Royal 32mo. price 4s. 



Rivers's Rose-Amateur's Guide ; contain- 
ing ample Deseriptions of all the fine leading 
varieties of Roses, regularly classed in their 
respective Families; their History and 
mode of Culture. New Edition. Fcp. Svo. Si. 

Dr. E. Robinson's Greek and English 

Lexicon to the Ghreek Testament. A New 
Edition, revised and in great part re- written. 
Svo. price 18s. 

" Take it as a whole, for soundness of theolofnr, 
extent of scholarship, the philosophy of its 
analysis, and the beauty of its arranfrement, this 
lexicon, while in the wodest lanruiu^ of its 
author * an unpretending memorial or the stats 
and progress of the interpretation and lexico- 
fi^raphy of the New Testament at the first half of 
the nineteenth century,' supplies a model for tU 
future productions of the kmd, and in oar own 
day is not likely to be surpassed in yalae, aoconcy, 
and completeness." 

Brit, and For. Evangelical Rbvikw. 

Roby.— Remains, Legendary & Poetical, 

of John Roby, Author of TraeUtions qfLoM- 
cashire. With a Sketch of his Literary Li& 
and Character by his Widow j and a Por- 
trait. Post Svo. price lOs. 6d. 
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. Sogers.— Essays selected from Contribu- 

' tions to tho Edinburgh Iteview. By Hsnbt 
BoGSBS. 2 vols. 8vo. price 248. 

Dr. Roget^s Thesaurus of English Words 

and Phrases Classified and arranged so as to 
iacilit-ate the Expression of Ideas and assist 
in Lit-erary Composition. New Edition, re- 
yised and enlarged. Medium 8vo. price 14s. 

Sowton's Debater : A Series of complete 

Debates, Outlines of Debates, and Questions 
for Discussion $ with ample Bcferences 
to the best Sources of Information on 
each particular Topic. New Edition. Ecp. 
8yo. price 68. 

Letters of Rachel Lady Russell. A New 

Edition, including several unpublished Let- 
ters, together with those edited by Miss 
Bebby. With Portraits, Vignettes, and 
Facsimile. 2 vols, post 8vo. price 158. 

The Life of William Lord Russell. By 

the Bight Hon. Lord John Russell, M.P. 
The Fourth Edition, complete in One 
Volume ; with a Portrait engraved on Steel 
by S. Bellui, from the original by Sir Peter 
Lely at Wobum Abbey. Post 8vo. lOs. 6d. 

St John (the Hon. F.) — Rambles in 

Search of Sport, in Germany, France, Italy, 
and Russia. By the Honourable Ferdinand 
ST John. With Four coloured Plates. 
Post 8vo. price 98. 6d. 

" As pretty and pleasant a little volume of sporting adTenture 
M need come iVom the hand of a devoted son of Nimrod. The 
book is a very nice book ; well got up and tastefully illustrated ; 
and the substance of it is interesting, being a narrative of sport 
by one who could ri<-hly avail himself of unusually favourable 
opportunities, and who tells his story conversationally and very 
agreeably." Era. 

St. John (H.)— The Indian Archipelago ; 

Its History and Present State. By Horace 
ST John, Author of The British CmiqutsU in 
India, &c. 2 vols, post 8vo. price 2l3. 

St. John (J. A.)— There and Back Again 
in search of Beauty. By James Augustus 
ST John, Author of Isis, an Egyptian Fit- 
primage, &c. 2 vols, post 8vo. price 21s. 

St. John (J. A.)— The Nemesis of Power. 
By James Augustus ST John, Author of 
I'here and Back Again in Search of Beauty, 
&c. Fcp. 8vo. [Just ready, 

Mr. St. John's Work on Egypt. 

Isis : An Egyptian Pilgrimage. By J^es 
Augustus ST John. 2 vols, post 8vo. 21b. 



The Saints our Example. By the Anther 

of Letters to My Unknown Friends^ &o. Fop. 
8vo. price 78. 

Schmitz.— History of Greece, from the 

Earliest Times to the Taking of Ck)rinth by 
the Bomans, B.C. 146, mainly based upon 
Bishop Thirlwall's Histoiy of Greece. By 
Dr. Leonhaud Sohmitz, F.R.S.B., Bector 
of the High School of Edinburgh. New 
Edition. 12mo. price 78. 6d. 

A Schoolmaster's Difficulties at Home 

and Abroad : — 1. In regard to his Calling ; 
2. In relation to Himself ; 3. As concerning 
his Charge J 4. About Committees j 5. With 
Pupil-Teachers ; 6. Touching Inspectors ; 
7. On the matter of Society ; 8. In prospect 
of the Future; and 9. Affecting Personid 
Relations. Fcp. 8vo. price 48. 6d. 

Sir Edward Seaward's Narrative of his 

Shipwreck, and consequent Discovery of 
certain Islands in the Caribbean Sea : With 
a detail of many extraordinary and highly 
interesting Events in his Life, from 1733 to 
1749, as written in liis own Diary. Edited 
by Jane Poster. Third Edition ; 2 vols, 
post 8vo. 21s.— An Abbidgmbnt, in 16mo. 
price 2s. 6d. 

The Sermon on the Mount. Printed on 

Silver ; with Picture Subjects, numerous 
Landscape and Illustrative Vignettes, Mid 
Illuminated Borders in Gold and Colours, 
designed expressly for this work by M. 
Lepelle du Bois-Gallais, formerly em» 
ployed by the French Government on the 
great Work of Count Bastard. Square 
18mo. price in ornamental boards, One 
Guinea j or 31s. 6d. bound in morocco. 

Self-Denial the Preparation for Easter. 

By the Author of Letters to my Unknown 
Fiiendsy &c. Fcp. 8vo. price 20. 6d. 

Sharp's New British Gazetteer, or Topo- 
graphical Dictionary of the British Islands 
and Narrow Seas : Comprising concise De- 
scriptions of about Sixty Thousand Places, 
Seats, Natural Features, and Objects of Note, 
founded on the best Authorities ; full Par- 
ticulars of the Boundaries, Begistered Elec- 
tors, &c. of the Parliamentary Boroughs; 
with a reference under every name to the 
Sheet of the Ordnance Survey, as fiur as com- 
pleted ; and an Appendix, containing a 
General Yiew of the Besources of the United 
Kingdom, a Short Chronology, and an 
Abstract of certain Besults of the Ccmsus of 
1851. 2 vols. 8vo. price £2. 16s. 
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KEW WORKS A2iD NEW EDITIONS 



Sewell. — Amy Herbert. By a Lady. 

Edilotl by tlir Ri'v. Wtluam Si;wFLr., B.D. 
Vi'llow and Tutor of Kxotor C'ollt'gc, Oxford. 
Ni'w iLditioii. Ft'p. Hvo. price <)s. 

SewelL~The Eail's Daughter. By the 

Aiit)ior of Jmif Ui'thrrt. Edited bv the Ri'V. 
W. Seweli^ BJ). 2 vols. fcp. Hvo. Os. 

Sewell. — Gertrude : A Tale. By the 

Author of Am If IhrUd. • Kditnl by thoHev. 
W. Sewell, JJ.D. New Kdilioii. Fep. 
8vo. price 6t*. 

Sewell.— Laneton Parsonage : A Tale for 

Children, on the Prjictieul Use of a i)ortion 
of tho Church Catechism. 15y tlie Author 
of Amy Herbert. Kdited by tlie Kov. W. 
Sewell, B.D. New Edition. 3 voIh. fcp. 
8vo. price IGs. 

Sewell. — Margaiet Percival. By the 

Author of Amu Urrhcri. Edited by tho Rev. 
W. Sewell, a.l'i. New Edition. 2 vols, 
fop. 8yo. price 12s. 

By the name A'lthor. 

The Experience of Life. New Edition. 

Fcp. Svo. price 7a. Od. 

" Those wbo read for iustruction as well as 
amusement will find in these experiences much 
moral and pious sentiment (cracefully interpreted 
and practically illubtrated.*' 

MoRNiNo Chronicle. 

Readings for a Month preparatory to 

Confirmation : Compiled from tho Works of 
Writers of the Early and of the English 
Church. Fcp. Svo. price 5s. 6d. 

** A Tolnme fall uf drvout inctlitatinns and hulj c(>un(icls, 
which, while it will prove pri)fitiible in tl p \mmU of rundidates 
for confirmation durinittitv jK-ri-id of jm'naration for that sacred 
rite, will be found no \km valuable by ck-rtfymen as a cuide in 
the iiutruction of their catechumens." Juuk Dull. 

Readings for Every Day in Lent : Com- 
piled from the Writings of Bis hop Jekemy 
Taylob. Fcp. Svo. price 5s. 



The Family Shakspeare ; in which 

nothing is added to the Original Text ; but 
those words and expressions are omitted 
which cannot with propriety be read aloud. 
By T. BowDLEE, Esq. F.R.S. New Edition, 
in Volumes for the Pocket. 6 vols. fcp. Svo. 
price 308. 

%• Also a LiBRAitY Edition : With 30 
Wood Engravings from designs by Smirke, 
Howard, and other Artists. Svo. price 21s. 



Short Whist ; Its Rise, ProgreBS, oil 

Laws : With Observations to make any onoi 
Wliist Flayer. Containing also the Lawirf 
l*i<]uet, Casshio, Ecai-te, Cribbage, Biok* 
• ganunon. By Major A * * * * *. Kev 
Edition; to which are added, Precepts ftr 
Tyros, by Mrs. B • » • •. Fcp. Svo. 8«. 

Sinclair. — The Journey of Life. By 
Catherine Sinclair, Author of 751^ BnA- 
ness of Life (2 vob. fcp. Svo. price 10s.) 
New Edition, corrected and enlai^^. Fop. 
Svo. price 5s. 

Sinclair. - Popish Legends or Bible 

Truths. By Catuehine ^inclaib. Dedi- 
cated to her Nieces. Fcp. Svo. price 68. 

" MiM Sinrlair lias hro\i|rht to her tank a well disdldiBll 
mind, :ind a memory richly stored with the resnita of eztcaai*a 
ami Tiirird n-adine; and her book not onlr contabia maaja 
i-lfar stuti>tnent or the truth in opposition to error, backed by 
Mih 1 proof and happy illuHtration, but it sparkle* thnioghoat 
with niiin) a pertinent anecdote, and many a flash of quiet aar- 
itetic humour." EoutBCftUH WiTiim. 

Su* Roger de Coverley. From The Spec- 
tator. With Notes and Illustrations, by 
VV. HENsr Wills ; and Twelve fine Wood 
Engravings, by John Thompson, finom 
Designs by Fbedebick Tayleb. Grown 
Svo. price ISs. boards ; or 278. bound in 
morocco.— A Cheap Edition, without Wood- 
cuts, in 16mo. price One Shilling. 

Smee's Elements of Electro-Metallnrgy. 

Third Edition, revised, corrected, and con- 
siderably enlarged ; with Electrotypes and 
numerous Woodcuts. Post Svo. price 10B.6d. 

Smith's Sacred Annals.— Sacred Annals : 

Vol. III. The Gentile Nations ; or. The 
History and Religion of the Egyptians, 
Assyrians, Babylonians, Modes, FersianB, 
Greeks, and Romans, collected from ancient 
authors and Holy Scripture, and including 
tho recent discoveries in Egyptian, Persian, 
and Assyrian Inscriptions : Forming a com- 
plete coimection of Sacred and Prorane His- 
tory, and shewing tho Fulfilment of Sacred 
Prophecy. By Geobge Smith, F.A.S. Ac. 
In Two Parts, crown Svo. price 12s. 

By the name Author^ 
Sacred Annals: Vol. I. The Patriarchal 

Age ; or. Researches into the History and 
Religion of Mankind, from the Creation of 
the World to the Death of Isaac. Crown 
Svo. 10s. 

Sacred Annals: Vol. II. The Hebrew 

People J or, Tho History and Iteligion of 
the Israelites, from the Origin of tlie l^ation 
to the Time of Christ. In two Parts, crowa 
Svo. price 12s. 
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irks of the Rev. Sydney Smith ; 

.ng his Contributions to Tho Edin- 
&view. New Edition, coniitlote in 
'olume ; with Portrait, and Vignette. 
I crown 8vo. price 2l8. ; or SOs. bound 

Also a LiBKAEY Edition (the 
i), in 8 vols. 8vo. witli Portrait, 

5V. Sydney Smith's Elementary 

es of Moral Philosophy, delivered at 
oyal Institution in the Years 1804, 
and 1806. Second Edition. 8vo. 

L2s. 

e and Correspondence of the late 

b Southey. Edited by his Son, the 
C. C. SorTiiEY, M.A., Vicar of 
gh. With Portraits, and Landscape 
ations. 6 vols, post 8vo. price 638. 

^s Life of Wesley ; and Rise and 

»88 of Methodism. New Edition, with 
and Additions by the late Samuel 

• Coleridge, Esq., and the late Alex- 
Knox, Esq. Edited by the Rev. 

Southey, M.A. 2 vols. 8vo. with 

;raits, price 288. 

fs Commonplace Books. Com- 

5 — 1. Choice Passages : With Col- 
ts for the History of Manners and 
ture in England; 2. Special Collections 
ious Historical and Theological Sub- 
3. Analytical Bicadings in various 
les of Literature; and 4. Original 
•randa, Literary and Miscellaneous. 
i by the Eev. J. W. Warteb, B.D. 
. square crown 8vo. price £3. 188. 

tmonplarc Book, complete ia itself, may be had lepa- 
as follows :— 

alES— CHOICE PA.SSAGES, &c. 16s. 
(EBiES— SPECIAL COLLECTIONS. ISs. 
JHIE8— ANALYTICAL READINGS. 2l8. 
E5KKIE8— OIIIGINAL MEMORANDA, &c. 2l8. 

Southey's Complete Poetical 

8 ; containing all the Autlior's last In- 
3tions and Notes. Complete m One 
ae, with Portrait and Vignette. Medium 
rice 2l8. cloth ; 42s. bound in morocco. 

Also a New and cheaper Issue of the 
collected Edition of the above, in 
is. fcp. 8vo. with Portrait and 19 Plates, 
35f. 

IVorks of the British Poets ; from 

5or to Lovelace, inclusive. With 
aphical Sketches by the late Kobeet 
lEY. Medium 8vo. price SOs. 



Southey's The Doctor fto. Complete in 

One Volume. Edited by tho Bcv. J. W. 
Wakter, B.D. With Portrait, Vignette, 
Bust, and coloured Plato. New Edition. 
Square crown 8vo. price 2l8. 



Steel's Shipmaster's Assistant, for the 

use of Merchants, Owners and Masters of 
Ships, Ofllcers of Customs, and all Persons 
connected with Shipping or Commerce: Con- 
taining the Law and Local Begulationa 
alfecting the Ownership, Ciiarge and Manage- 
ment of Ships and their Ctirgoes ; together 
witli Notices of other Matters, and all ne- 
cessary Information for Mariners. New 
Edition, rewritten, by G. Willmobb, Esq. 
M.A. Barrister-at-Law ; G. Clements, of 
the Customs, London ; and W. Tate, Author 
of The Modem Cambist. 8vo. price 28s. 



Stephen.— Lectures on the History of 

France. By the Right Hon. Sur James 
Stephen, K.C.B. LL.D. Professor of Modem 
History in the University of Cambridge. 
Second Edition. 2 vols. 8vo. price 246 



Stephen.— Essays in Ecclesiastical Bio- 
graphy ; from The Edinburgh Review. By 
tho Right lion. Sir James Stephen, K..C.B. 
LL.D. Third Edition. 2 vols. 8vo. 24s. 



Stonehenge.— The Greyhound: Being a 

Treatise on the Art of Breeding, Rearing, 
and Training Greyhounds for Public Run- 
ning ; their Diseases and Treatment : Con- 
taining also. Rules for the Management of 
Coursing Meetings, and for the Decision of 
Courses. By Stonehenge. With numerous 
Portraits of Greyhounds, &c. engraved on 
Wood, and a Frontispiece engraved on 
Steel. Square crown 8vo. price 21s. 

" We have not tbe slieMest hesitation in sayinff 
that the work under notice is the most copious and 

complete ever written on the sreyhound The 

arrangement of this vast fund of information is 
lucid, consecutive, and res^lar, and the style in 
which it is communicated varied, now tecnnical 
and scientific, then anecdotal ; and, when occasion 
requires, minutely desciiptive, fervent, and often 
so plain and simple that one mifrht ftencv ths 
author was pleasantly speaking to listeners.'* 
Bill's Lifb. 



Stow.— The Training System, the Moral 

Training School, and the Normal Seminary 
or College. By David Stow, Esq. Honorary 
Secretary to the Glasgow Normal Free 
Seminary. Ninth Edition ; with Plates and 
Woodcuts. Post 8vo. price 6s. 



NEW WOBKS Ajn> NEW EDITIONS 



Dr. Sutherland's Journal of a Voyage in 

BalDn*B Bay and Barrow's Strait*, in tho 
Years 1850 and 1851, i)erfonnod by H.M. 
SliLps Lad^ Franklin and Sophia^ under the 
command of Mr. William Penny, in search 
of tho missing Crews of H.M. Ships Erebus 
and Terror. Witli Charts and Illustrations. 
a Yola. post 8yo. price 27s. 



Swain.— English Melodies. By Charles 

SwAiir. Fop. 8vo. price 6a. doth ; bound 
in morocco, 12s. 

Swain.~Letters of Laura D'Auveme. 
By Charles Swaik. Fcp. 8yo. price Ss. 6d. 



Tate.- On the Strength of Materials ; 

Containing various original and uscfid For- 
mula), speci»illy applied to Tubular Bridges, 
Wrought Iron and Cast Iron Beams, &o. 
By Thomas Tate,F.B.A.S. 8yo. price 5s. 6d. 

Taylor.— Loyola: And Jesuitism in its 

Budimouts. By Isaac Taylob. Post Bvo. 
with Medallion, price IDs. 6d. 



Taylor. -Wesley and Methodism. By 
Isaac Taylob. Post 8to. with a Portrait, 
price lOs. 6d. 



ThirlwalL-The History of Greece. By 

the Bight Bey. the Lobd Bishop of St. 
David's (the Eey. Connop Thirl wall). An 
improved Library Edition ; with Maps. 8 
vols. 8to. price £4. 168. 

Also, an Edition in 8 vols. fcp. 8yo. with 
Vignette Titles, price 28s. 



Thomson (The Rev. W.)— An Outline of 

tlie Laws of Thought : Being a Treatise on 
Pure and AppUed Logic. By the Bey. W. 
Thomson, M.A. Fellow and Tutor of Queen's 
College, Oxford. Third Edition, enlarged. 
Fop. 8vo. price 7s. 6d. 



Thomson's Tables of Interest, at Three, 

Four, Four-and-a-Half, and Five per Cent., 
from One Poimd to Ten Thousand, and from 
1 to 865 Days, in a regular progression of 
single Days ; with Interest at all the ahove 
Bates, from One to Twelve Months, and 
from One to Ten Years. Also, numerous 
other Tables of Exchanges, Time, and Dis- 
counts. New Edition. 12mo. price 86. 



Thomson's Beasons. Edited hjB 

CoBKST, Esq. lUustrated with "Be* 
seren fine Wood Engrayings from D 
by Members of the Etching dub. E 
crown 8yo. price 21s. oloth ; or» 86b. 1 
in morocco. 

Thornton.— Zohrab; or, a IfidBiD 

Day's Dream: And other Poamt. 
William Thomas Thobnton, Anil 
Jh Ustay on Over-Population, &o. Fo{ 
price 4s. 6d. 

The Thumb Bible ; or, Verbnm 8< 

temum. By J. Taylob. Being an 
tome of the Old and New Testame 
English Verse. Reprinted irom the £ 
of 1693; bound and clasped. 64mo. ] 

Todd ^Charles).— A Series of Tab! 

the Area and Circumference of Circlec 
SoUdity and Superficies of Spheres 
Area and Length of the Diagonal of Sqi 
and the Specific Gravity of Bodies 
To which is added, an Explanation < 
Author's Method of Calculiating these 1 
Intended as a Facility to Engineers, 
veyors. Architects, Mechanics, and Ai 
in general. By Chablss Todd, En| 
Tho Second Edition, improved and ext< 
Post 8vo. price Os. 

Townsend.— The Lives of Twelve 

nent Judges of the Last and of the F 
Century. By W. C. Townssnd, Esq., 
Q.C. 2 vols. 8vo. price 28s. 

Townsend.— Modem State Trials re 

and illustrated with Essays and Notes 
W. C. TowNSBND, Esq. ALA. Q.O. 1 
8vo. price 30s. 

Sharon Turner's Sacred History o 

World, attempted to be Fhilosopl 
considered, in a Series of Letters to i 
New Edition, edited by the Author^ 
the Bey. S. Tubnsb. 8 vols, post 
price 31s. 6d. 

Sharon Turner's History of £n| 

during the Middle Ages: Comprisiii 
Beigns from the Norman Conquest 
Accession of Henry VIII. Fifth E< 
revised by the Bev. S. Trrsanat. 4 
8vo. price 60s. 

Sharon Turner's History of the A 

Saxons, from the Earliest Period t 
Norman Conquest.' The Seventh £c 
revised by the Bev. S. TuBins. 8 
8vo. price 86s. 



THE TRAYELLER'S LIBRARY, 

In Coursk or Publication in Paets at Onk Shilling 
AMD IN Volumes price Half-a-Ceown bach. 

GompriBing books of yaluable information and acknowledged merit, in a form 
adapted for reading while TraTdling, and also of a character that will render them worthy 
of preservation. 



^^/^^/N/S/\/\/\/\/VN/W\/N/W« 



ZUl of the YOLUMSS already publisked. 

Vol. I. MACAULAY's ESSAYS on WARREN HASTINGS and LORD CLIVE 9/0 

II. ESSAYS on PITT and CHATHAM, RANKE and GLADSTONE. . 3/6 

m. LAING*B RESIDENCE in NORWAY 1/6 

IV. PFEIFFER'B VOYAGE ROUND the WORLD 2/5 

V. EOTHEN, TRACES of TRAVEL ftrom the EAST %/6 

VI. MACAULAY's ESSAYS on ADDISON, WALFOLE, and LORD BACON .... 2/B 

VII. HUC'S TRAVELS in TARTARY, &c «/» 

VIH. THOMAS HOLCROFT's MEMOIRS 2/8 

IX. WERNE's AFRICAN WANDERINGS S/0 

X. MRS. JAMESON'S SKETCHES in CANADA i/B 

XL JERRMANN's PICIURES from ST. PETERSBURG 2/C 

XIL THE REV. G. R. GLEIG's LEIPSIC CAMPAIGN S/6 

XIIL HUGHES'S AU3TRAUAN COLONIES 2/8 

XIV. SIR EDWARD SEA WARD'S NARRATIVE 2/8 

XV. ALEXANDRE DUMAS* MEMOIRS of a MAITRE D'ARMES H/S 

XVL OUR COAL FIELDS and OUR COAL PITS ^8 

XVn. M*CULLOCH»s LONDON and GIROXlERE's PHILIPPINES 2/6 

XVin. SIR ROGER DE COVERLEY and SOLTHEY's LOVE STORY i/6 

XIX. JEFFREY'S ESSAYS on SWIFT and RICHARDSON and 



LORD CARUSLE's LECTURES and ADDRESSES ^ ^* 



:t 

XX. HOPE'S BIBLE in BRITTANY and CHASE in BRITTANY 2/8 

XXI. THE ELECTRIC TELEGRAPH and NATURAL HISTORY of CREATION, J/6 

XXIL MEMOIR of DUKE of WELUNGTON and LIFE of MARSHAL TURENNB, 2/8 

XXIII. TURKEY and CHRISTENDOM & RANKE's FERDINAND and M AXIMIUAN, 2/C 

XXIV. FERGUSON'S SWISS MEN and SWISS MOUNTAINS and) 

BARROW'S CONTINENTAL TOUR J ' 

XXV. SOUVESTRE's WORKING MAN'S CONFESSIONS and 1 

ATTIC PHILOSOPHER in PARIS ....J ^^ 

XXVI. MACAULAY's ESSAYS on IX)RD BYRON and the COMIC DRAMATISTSl 

and his SPEECHES on PARLIAMENTARY REFORM (1831-J2) J ^ 

XXVII. SHIRLEY BROOKS'S RUSSIANS of the SOUTH and ) ^/m 

DR. KEMP'S INDICATIONS of INSllNCT j ' 

XXVIII. LANMAN's ADVENTURES in the WILDS of NORTH AMERICA V6 
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NEW WOBKS PUBIISHBD by LONGMAN awd CO. 



I 



Dr. Tarton'8 Manaal of the Land and I 

Fresh-water Shells of the British Islands.' ' 
A New Edition, with eoiisiderable Additions i 
by John Kdwabd Quay : With Woodcuts, ! 
and 12 coloured Plates. Post 8vo. price ISs. I 

Dr. Ure*8 Dictionary of Arts, Manufac- | 

tures, and Mines : Contaming a dear Expo- 
sition of their Principles and Practice. The 
Fourth Edition, mudi enlarged and cor- 
rected throughout ; with oSX the Information 
comprised in the Supplement of Recent Im- 
provemeuts brought down to the Present 
Time and incoriwrated in the Dictionary : 
Most of the Articles being entirely re- 
written, and many new Articles now first 
added. With nearly 1,600 Woodcuts. 2 
vols. 8vo. price GOs. 

" Let any well-informed man ask himself how 
many works lie can rely on as authorities upon 
any given scientific 8ul)ject; ami he will find but 
very, very few, compaied with the entire number 
"of treatises upon it. The fact is, many men hue 
no perception of the beauty, and consequently bW 
little regard for the purity of science ; and the 
publisbers print tlie most inexact and erroneous 
writiu(^, provided the public will consent to pur- 
chase it, which is too fj:enei'ally the case. This 
remark serves to shew how hi;j^h an estimate ou^ht 
to be set upon these volumes of Dr. Ure's, which 
consist chiefly of original and exact treatises, 
written with so inucli accuracy and care that they 
may be universally resorted to as authoritative, — 
as indeed the former editions have been,— as well 
by artists and manufacturers as by British and 
foreign scientific writers. The author has throucrh- 
out the entire work kept most seriously before his 
mind the one object of proniotini>: the best and 
most economical developments of the arts and 
manufactures; and has produced a work which 
altosrether surpasses every other of its kind with 
which we are acquainted." 

Mechanic's Magazine. 

Waterton.— Essays on Natural History, 

chiefly Ornithology. By C. Watekton, Esq. 
With an Autobiography of the Author, and 
Views of Walton Ilall. New and cheaper 
Edition. 2 vols. fcp. 8vo. price 10s. 

Separately : Vol. I. (First Series), 5s. 6d. 
Vol. II. (Second Series), 4s. 6d. 

" Mr. Waterton's essays evince throughout the 
same love of nature, the samefreshness of thought 
and orif inatity of idea, and the same unartificial 
mode of treating the subject, as White's Natural 
History of Selbome ; and no one would for a mo- 
ment hesitate to place side by side in the foremost 
rank of popular writers on natural history, Gilbert 
White's Selbome and Charles Waterton's £a*«j^* 
and Autobiography.^^ WESTMiNSTEa Review. 

Alaric Watts's Lyrics of the Heart, and 

other Poems. With 41 highly-finished 
Line Engravings, executed expressly for the 
work by the most eminent Painters and 
Engravers. Square crown 8vo. price 31s. 6d. 
bos^B, or 458. bound in morocco j Proof 
Impressions, 63s. boards. 



Webster and Parkes's Encyclopedia A 

Dopiestic Economy; Comprising such sob* 
jects as are most immediately connected with 
Housekeeping : As, Tl^e Construction of 
Domestic Edifices, with the modes of Warm- 
ing, Ventilating, and Lighting them— A de- 
scription of the various articles of Furniture, 
with the nature of their Materials — Dutiesof 
Servants, &c, New Edition; .with nearly 
1,000 Woodcuts. 8vo. price SOs. 

Willich's Popular Tables for ascertaining 

the Value of Lifehold, Leasehold, and Church 
Property, Renewal Fines, &c. Third Edition, 
with additional Tables of Natural or Hyl)e^ 
bolic Logaritlims, Trigonometry, Astronoray, 
Geography, &c. Post 8vo. price 9s. 

Lady Willoughby's Diary (1635 to 1663). 

Printed, ornamented, and bound in the style 
of the period to which The Biary refers. 
New Edition ; in Two Parts. Square fcp. 
8vo. prioft. 8e. each, boards j or, bound in 
morocco, 18b. eaeh. 

Wilmot's Abridgment of Blackstone's I 

Commentaries on the Laws of England, in- 
tended for the use of Young Persons, and 
comprised in a series of Letters from a Father 
to his Daughter. A New Edition, corrected 
and brought down to the Present Day, by 
Sir John E. Eaedley Wilmot, Bart., 
13arrister-at-Law, Erccorder of Warwick. 
12mo. price 6s. 6d. 

Youatt.— The Horse. By William Youatt. 

With a Treatise of Draught. New Edition, 
with numerous Wood Engravings, from 
Designs by William Harvey. (Messrs. 
Longman and Co.'s Edition should be or- 
dered.) 8vo. price lOs. 

Youatt.— The Dog. By William Youatt 

A New Edition j with numerous Engravings, 
from Designs by W. Hai^ey. 8vo. 6s. 

Zumpt's Larger Grammar of the Latin 

Language. Translated and adapted for the 
use of Englisli Students by Dr. L. Schmitz, 
F.R.S.E., Rector of tlie High School of 
Edinburgh : With numerous Additions and 
Corrections by the Author and Translator. 
The Third Edition, thoroughly revised ; to 
which is added, an Index (by the Rev. J. f . 
Whit«, M.A.) of all the Passages of Latin 
Authors referred to and explained in the 
Grammar. 8vo. price 14s. 

{T^iarch 1854. 
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